Business Adwy 


brary AUG 7 1943 


The BANKING 
LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


VoLume 60 JULY, 1943 NuMBER 7 


ee I iret cicvrnsitismnnnisiliesicncaisiiniiainenaisingpaiiniionncininnntiannns 501 


Should a Government Debt, Internally Held, Be Called a Debt 
BI aishnntiiiedeinicricniaicanieincenninnrenencmanindciicielntiiliccianietaie 506 


Liability of Bank for Misappropriations of Cashier 

Collecting Bank Liable to Drawer for Payment of. Forged Check 
Bank Liable for Payment on Forged Indorsement 

Drawee Bank Not Liable in Contract to Holder of Check 


Depositor Entitled to Set-offs of Deposits on Indebtedness to 
Insolvent Bank 


Presumption of Gift of Joint Account Must Be Convincing 
Bank’s Liability for ‘‘No Funds’’ Reply to Telegram 

Gift of U. S. Bonds Valid 

Collection of Check Misappropriated by Depositor 

Holder of Negotiable Note Entitled to Payment 

Indorsee’s Right to Bring Suit on Note 


Mistake of Fact in Loan Transaction Purges It from Usury 


For full table of contents see page ii 


THE BANKING LAW JOURNAL, 465 Main Street, Cambridge, Mass. 





AWNI-oh 
ASSROLOER. 
Rey St TE 
Es iD 
ms 


OTHER OFFICES 
IN THE UNITED STATES 
LOS ANGELES 
SAN FRANCISCO 
SEATTLE 
PORTLAND (ORE.) 


IN TRINIDAD 
PORT OF SPAIN 


IN CUBA 
HAVANA 

IN JAMAICA 
KINGSTON 


IN BARBADOS 
‘ BRIDGETOWN 


IN NEWFOUNDLAND 
BELLEORAM 
ST. JOHN’S 
LONDON, ENGLAND 
BRANCH 


2 LOMBARD STREET C.E. 3 


Prompt and Reliable 


INFORMATION ABOUT 
CANADA 


‘Through our 540 Branches in Canada the New 
York Agency is in close touch with every phase.of 
Commercial and Financial activity in the Dominion 
and is well equipped to assist and serve corpora- 
tions, firms and individuals interested in Canada. 


THE CANADIAN BANK 
OF COMMERCE 


HEAD OFFICE - : TORONTO, CANADA 


S. H. LOGAN, President A. E. ARSCOTT, Executive Vice Pres. 
S. M. WEDD, General Manager 


NEW YORK AGENCY: Exchange Place and Hanover Street 
Agents: C. J. STEPHENSON — E. H. MITCHELL 


A Valuable Aid for Every Bank 
Handling Personal Trusts .. . 


Personal Trust Administration 


By CUTHBERT LEE 


ERE for the first time the trust officer and employes of 

trust departments have definitely in writing the ac- 
cumulated knowledge regarding the handling of personal 
trusts which has hitherto been slowly, laboriously and inac- 
curately handed down from one bank generation to an- 
other—taught and learned by word of mouth. The entire 
procedure for administering personal trusts is here described 
in detail—based on the practice of the most effirient trust 
companies. 


Price $5 Delivered 


BANKERS PUBLISHING COMPANY 


BOOK DEPARTMENT 


465 Main Street, Cambridge, Mass. 





WAR TIME BANKING SERVICE 


Geared to the requirements of the fast pace of 
Philadelphia’s great war industries 


CORN EXCHANGE NATIONAL BANK 


and Trust Company 
PHILADELPHIAs 


Member Federal Deposit Insurance Corporation 


Established 1858 








THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 








Vol. 60 


JULY, 1943 


No. 7 





Contents 


BANKING ARTICLES 


Are Banks Necessary?—Marshall C. 
Opts 63. wisdeckes Fans ss se seu~s 


Should a Government Debt, Internally 
Held, Be Called a Debt at All?— 
Albert THR soa bass ows lees 


LEGAL BANKING ARTICLES 


Liability of Bank to Depositor for 
Misappropriations of Cashier ..... 


Collecting Bank Liable to Drawer for 
Payment of Forged Check ........ 


Bank Liable for Payment on Forged 
Indorsement of Fictitious Payee’s 
DEE Sin ToS tna s a Sues. does deen 


~ BANKING DECISIONS 


Drawee Bank Not Liable in Contract 
to Holder of Check for Failure to 
Reeeier COG’. os Snes 0 loss Rpekaas 


Depositor Entitled to Set-offs of 
Deposits on Indebtedness to In- 
OINUNNY TORM isa sos civicn cop say tae 


506 


515 


522 


529 


Evidence to Overcome Presumption 
of Gift of Joint Account Must Be 
UNV OUR 2 Fis oie a:hhs Sie wats Oe ede 

Bank’s Liability for “No Funds” 
Reply to Telegram of Holder of 
RN Fe gly ho Busid OS igie eke ste 


Gift of U. 8S. Bonds Valid Notwith- 


standing Possible Refusal of Trans- 
fer by Treasury Department ...... 
Bank Liable Under Creditor-Debtor 
Relationship for Collection of Check 
Misappropriated by Depositor .... 
Holder of Negotiable Note Entitled 
to Payment Irrespective of Breach 
of Contract by Payee After Acquir- 
Mg ae hess AS. 
Indorsee’s Right to Bring Suit on Note 
Containing Restrictive Indorsement 
Mistake of Fact in Loan Transaction 
Purges It from Usury ............ 


LEGAL QUERIES AND ANSWERS 
JUDICIAL TRENDS .............. 


THE BANKING LAW JOURNAL is published monthly on 


the 15th of each month. 


Subscriptions, $6.00 a year in the 


United States and possessions; $7.00 in Canada and foreign 


countries. 


Single copies 60 cents. 


Copyright, 1943, by Brady 


Publishing Corporation. Entered as Second Class Matter at the 
Post Office at Boston, Mass., under the Act of March 3, 1879. 





556 


563 


571 


577 


581 


583 


587 
588 


591 


BANKERS PUBLISHING COMPANY, Publishers 


465 MAIN STREET, CAMBRIDGE (42), MASS. 


Keith F. Warren, Editor and Publisher; Alexander Puglisi, Business Manager 
Joseph A. Nobile, Legal Editor; Oscar Lasdon, G. Rudolph Nobile, Associate Editors_. 





New York Apvertisinc Orrice: FRANK P. SYMS 
505 Firtn Avenuve—Murray Hill 2-0326 





Aces tit 


Nailed nicht aro alles 





ee eee! 


ani ne cine 


THE NATIONAL CITY BANK 
OF NEW YORK 
Head Office +> 55 WALL STREET * New York 


Condensed Statement of Condition as of June 30, 1943 
(In Dollars) 


INCLUDING DOMESTIC AND FOREIGN BRANCHES 


ASSETS 
Cash and Due from Banks and Bankers ‘ $ 806,918,420 


United States Government Obligations (Direct or Fully 
Guaranteed) 2,072,406,287 
Obligations of Other Federal Agencies 33,965,741 
State and Municipal Securities 143,115,056 
Other Securities 36,105,873 
Loans, Discounts, and Bankers’ Acceptances 584,133,089 
Real Estate Loans and Securities 5,505,638 
Customers’ Liability for Acceptances 3,420,357 
Stock in Federal Reserve Bank 4,875,000 
7,000,000 
37,483,714 
696,059 


$3,735,625,234 


$3,512,094,114 
(Includes United States War 
Loan Deposit $384,394,365) 
Liability on Acceptances and Bills $11,076,643 
Less: Own Acceptances in Portfolio 6,364,479 4,712,164 


Items in Transit with Branches 14,436,205 
Reserves for: 

‘Unearned Discount and Other Unearned Income 1,623,039 
Interest, Taxes, Other Accrued Expenses, etc. ....... 10,308,132 
3,100,000 

$77,500,000 

85,000,000 
26,851,580 189,351,580 


$3,735,625,234 


Figures. of oe branches are as of June 25, 1943, except those for 
ehemy-occupied hes which are prior to occupation but less reserves. 
$546,211,856 of United States Government Obligations and $11,652,907 of other assets 
are deposited to secure $500,442,088 of Public and Trust Deposits and for other purposes 
required or permitted by law. 

(Member Federal Deposit Insurance Corporation) 





\ Ni) 
Sil 






Welders of War Finance 


Making the credit power of the nation available in all produc- 
















tion centers is a vital wartime necessity. The nation’s banks 
are rendering this important service through the medium of 
correspondent banking. These helpful relationships facilitate 
the exchange of credit and investment information and permit 
the undertaking cooperatively of large loans and credit opera- 
tions. Thus does banking save time and labor for industry 


and help to keep war production running smoothly. 





THE 
My NEw YORK TRUST 
COMPANY | 


Member of the Federal Deposit Insurance Corporation 
100 BROADWAY ¢ MADISON AVE. & 40TH ST. * TEN ROCKEFELLER PLAZA 





BUY WAR BONDS 





ciation 


THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


VoL. 60 JULY, 1943 No. 7 


We Add a New Feature 


With this issue THE Banxine Law Journat is including 
within its pages the editorial features of THE BANKERS MacGa- 
ZINE with which it has long been affiliated. 


By this combination the readers of THE Bankinec Law 
JOURNAL, in addition to the banking law feature, will receive 
a section devoted to general articles of interest to bankers plus, 
in the back of the journal, THE Banxers Dicgst, which is a 
time-saving feature designed to supply busy bank executives 
with a condensed summary of the month’s developments in 
banking. 


Readers of THE BANKERS MaGaAzINE, on the other hand, 
will hereafter have the advantage of the banking law features 
of THE Banxine Law JouRNAL. 
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negotiable paper. Each decision which appears is carefully 
digested and explained so that the point involved is made 
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Are Banks Necessary? 


By MARSHALL C. CORNS 


The author of this article has some harsh words to say about the 
fence sitters among bankers who prefer to ‘‘wait and see’’ rather than 
take advantage of the opportunities that exist today. He believes that 
the future of banking depends upon banking policy in the next few vital 
years. Mr. Corns is president of Marshall Corns & Company, Chicago, 
management engineers and consultants for banks and bankers. 


URING the past twenty-five 

years no business has under- 
gone so many changes as that of 
banking, and nowhere in the world 
has this change been so apparent 
as in the American Banking Sys- 
tem. 

The early era of American 
Banking, with which all students 
of finance are familiar, witnessed 
the exploitation of the public 
through fantastic schemes of fi- 
nance based on inflated land values 
and extensions of credit against 
non-existent assets. 

The passage of the National 
Banking act and the enactment of 
the Federal Reserve Act gave 
stability to a system which was 
essential to the growth and pros- 
perity of the country. From 1913 
to 1927, war years excepted, the 
real bankers of the country, en- 
joying the confidences of the pub- 
lic, built up generally sound banks 
through which the needs of the 
farmer, the business man and his 
public were accommodated. 

The purchase of an automo- 
bile, the furnishing of a home and 
the purchasing of new household 
gadgets were made either through 
the accumulation and saving of 


money or through borrowing on 
character from the banks. The 
farmer likewise was affected. If 
he wanted to buy cattle for feeding 
purposes, a new manure spreader, 
a new tractor, he either used his 
own funds or borrowed money 
from the bank giving the banker 
a chattel mortgage as security. 
The period following the war 
saw the rapid rise in business 
of the younger generation and 
heralded in a “new era.” This 
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period not only witnessed the as- 
cendancy of the boy wonders of 
classroom, industry and finance 
to positions of high responsibility, 
but placed at the head of many 
banks, men unschooled in the pub- 
lic trust and untried by the fire of 
years of experience. Bank jobs 
did not pay much. Being a bank 
officer, however, was held out as a 
position to aspire to, not because 
of the salary that the job paid, 
but because of the opportunities 
presented to make money on the 
outside, in many cases by the use 
of depositor’s money, to finance 
schemes for personal profit that 
were conceived in fraud and given 
birth to in collusion. (Witness 
the wash-out of values that took 
place beginning in 1933 and even 
continue to the present time.) The 
same period observed the expan- 
sion of the automobile business 
and the wide distribution of other 
products through dealers in the 
consumer field. Major companies, 
in many instances, placed their 
products with dealers on consign- 
ment or the banks made advances 
to the dealers on the merchan- 
dise outright. Automobiles were 
financed by the banks on what was 
then known as the “floor plan.” 
.As demand for such merchan- 
dise increased and banks became 
reluctant to expand their facili- 
ties, in accordance with the ex- 
panding volume of business, the 
great automobile finance compan- 
ies came into existence. The ex- 
pansion was over-all. It was not 
only evident -in the automobile 
business, but in all lines of con- 
sumable goods. . Because of the 


accelerated consumption of con- 
sumers goods and the unwilling- 
ness of banks to keep abreast of 
conditions, finance companies with 
facilities to handle installment 
paper, mushroomed over night. A 
further inroad into the banking 
field was soon made when compan- 


jes specializing in personal loans 


developed, all of which encouraged 
the further use of anticipated pur- 
chasing power. 

The banker was not in the frame 
of mind or disposition to supply 
the credits of his community. Se- 
curity loans then were the thing. 
No one wanted to bother to loan 
John Jones $300 to furnish his 
house when they could loan Joe 
Smith $3,000 on XYZ stock. And 
further wasn’t the loan secured by 
marketable stock just as good as 
gold? Sound values became in- 
flated over and over as the pub- 
lic was encouraged to purchase 
stocks, not as an investment, but 
for a quick rise and turn over 
profit. 

The collapse of the “new era” 
which culminated in the banking 
holiday of March, 1933, dragged 
sound and unsound banks alike in- 
to the quicksand of depreciating 
values. Had some of the bankers 
of the country been leaders and 
not stuffed shirts—men with fore- 
sight and knowledge and not hind- 
sight—builders and not promo- 
ters, they would have run sound 
banks and respected the trust that 
the public had placed in them. 

The banking holiday unques- 
tionably left many of the bankers 
of the country fearful and as a 
class without leadership. Lack- 
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ing, in the great majority of cases, 
the background and experience 
that only years of application and 
study can bring, they were un- 
willing or afraid to extend legiti- 
mate credit to industry. Bankers 
had no faith in real estate mort- 
gages, a perverted knowledge of 
farm mortgages, no confidence in 
loans against accounts receivable 
or installment sales contracts. 
This unwillingness of the bankers 
to supply legitimate credit needs 
of the country left the public and 
business no recourse but to mani- 
fest their needs to the Government. 
With the setting up of emergency 
agencies the situation was eased, 
and as conditions became normal 
the banks did not step back into 
the picture, but stayed on the 
sideline talking instead of acting. 

Personal loans, yes—they were 
made by the banks—on collateral. 
Automobile loans, yes — if the 
individual happened to be well 
known. Installment sales loans— 
they were not interested. Chattel 
mortgage loans—only as a last re- 
course to insure payment of a 
loan. Accounts receivable loans 
—well it was not their type of 
business. No—these things were 
not their type of business because 
the public and business were using 
new terminology and the banks 
did not recognize the old girl in 
her new dress. 

The Government and individual 
agencies found the way easy to 
make inroads into the banking 
field and up to December 6, 1941 
banks generally did not evidence 
an aggressive attitude. They 
would not go after business and 


loans, but expected them to come 
to them while they howled about 
competition from the Government. 
They never stopped to realize that 
the greatest competition they had 
was with their own cowardice and 
inertia. 

Not so many years ago banks 
were petitioning Washington to 
eliminate the Postal Savings Sys- 
tem as they claimed it was opera- 
ted in competition with them. The 
truth of the matter is that many 
years ago had banks been on their 
toes the Postal Savings System, 
started purely as an accommoda- 
tion, could not have found public 
or political support. Today many 
banks throughout the country 
have stopped paying interest on 


“time deposits, which is another 


way of inviting the people to make 
use of the very system they wished 
to destroy. 

Today we have finance compan- 
ies—personal loan companies — 
currency exchanges and almost 
fifty Government Agencies in op- 
eration which have usurped the 
facilities of the banks of the coun- 
try. Although Consumer Credit 
Agencies are temporarily regula- 
ted through Regulation “W”, in- 
dications are that these agencies 


will go further in making their 


facilities available to the people 
after the war, unless the banks 
awaken to their responsibilities 
and possibilities. A study of the 
recent legislation introduced in 
various states and recent report 
of Russell Sage Foundation, bears 
this out. 

Twenty years ago all the finan- 
cial services and accommodations 
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farmers, business men or the pub- 
lic had need of were made available 
through the banks. Today John 
Q. Public can have all his require- 
ments taken care of by Agencies 
outside the bank—except one. He 
can not go to any agency and de- 
posit cash or checks and disburse 
such funds to whomsoever he sees 
fit on his own signature. 

Lower rates of income on in- 
vestments, increased cost of opera- 
tions, the inability of some banks 
to economically operate (through 
their own fault) have forced more 
and more banks to make unsound 
and unwarranted adjustments on 
service charge schedules and ac- 
count analysis methods, thus 
gouging the public whose funds 
on deposit in the banks made the 
banking business profitable in the 
past. Bank after bank has insti- 
tuted service charge schedules and 
account analysis methods, not 
based on their costs of operation, 
but copied from a plan in use by 
some other bank which in turn was 
copied from yet another bank. 
What would the banker think of a 
borrowing customer if he said, “I 
don’t know my costs.” “I use 
Doakes & Company’s costs. They 
work for him, they should work 
for me.” No manufacturer would. 
think of planning—production or 
pricing unless he knew his mate- 
rial, labor, supervision, mainten- 
ance and burden costs. Yet banks 
think they can operate by guess- 
work and soundly manage their 
institutions by using some bank’s 
guesswork costs. 

Only through knowledge of costs 
can efficiencies be introduced, ex- 





THE BANKING LAW JOURNAL 


penses controlled and profits de- 
termined. Bankers who believe in 
uniform charges (which should 
reflect uniform costs) are the 
greatest objectors to the basis of 
recompense for handling ration 
banking—yet that is a noteworthy 
example of uniform charges. It 
should occur to bankers that per- 
haps the public reacts similarly to 
the bank’s uniform charges. Uni- 
form costs supposes uniform man- 
agement with uniform opportuni- 
ties. If carried out it supposes 
uniform working conditions and 
uniform wages. So if uniformity 
becomes the order of the day, who 
is in the only position to see that 
uniformity is followed—why the 
Federal Government or the Labor 
Unions, of course. 

This is what banks are faced 
with. Isn’t it conceivable that 
when this war is over, unless the 
banks recognize their responsibili- 
ties to the community, that the 
Government may make available 
to the American public some form 
of checking account facilities? 
The question cannot be dismissed 
as fantastic when we realize that 
a few months ago a bill was intro- 
duced in the Nebraska legislature 
which would permit some of the 
state’ chartered co-operatives to 
open checking accounts and be 


_depositaries for public moneys. 


When this war ends, we know 
business will have to continue in 
strengthened volume and unem- 
ployment kept at a minimum if we 
are to have prosperity. Undeni- 


ably taxes will have to be kept at 
a high level to retire the enormous 
debt. To insure prosperous busi- 
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ness, hundreds of thousands of new 
homes will be needed—many pres- 
ent day houses will have to be re- 
modeled or modernized — there 
will be demand for millions of 
automobiles—communities must be 
revitalized—slum districts rebuilt 
and millions upon millions of 
household luxuries and needs made 
available again for public con- 
sumption. 

The United States Chamber of 
Commerce recently conducted a 
survey and found that if the war 
ended tomorrow the people of the 
nation are ready and willing to 
buy— 


2,500,000—Automobiles 
1,715,000—Refrigerators 
1,260,000—Washing machines 
1,435,000—Vacuum Cleaners 
1,330,000—Radios 


and millions and millions of sets 
of household furniture, rugs, etc. 
— further that over 1,000,000 
families intend to buy or build 
new homes and that existing home 
improvements call for 2,670,000 
paint jobs—1,150,000 new roofs 
and 1,424,000 remodeling jobs 
and—the war has only been affect- 
ing us for eighteen months. 

What if the war lasts another 
eighteen months — or thirty-six 
months—some estimates have been 
as long as five years. Just think 
of the backlog. 

But—only fifty per cent of the 
people are accumulating funds to 
make these purchases and many 
of the remaining 50 per cent plan 
to continue to make their pur- 
chases on time. 

When this war is over will the 
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banks re-assert themselves and 
regain their dominant position in 
American affairs or will Govern- 
ment Agencies and private institu- 
tions step in to supply the needs 
of commerce? 

Will the banks be willing to 
operate small loan departments? 
— Have facilities available to 
finance automobile purchases by 
their customers and peoples of the 
community?—Will they welcome 
the opportunity to soundly finance 
the purchases of homes? — Find 
ways to assist in rebuilding and re- 
vitalizing the community?. 

Of course the future is uncer- 
tain and many bankers, when the 
subject of post war planning is 
mentioned, believe any such effort 
is a waste of time for, “how can 
anyone tell.” It will surprise the 
fence sitters when they begin to 
plan for “tomorrow” to find out 
how many opportunities exist “to- 
day.” 

Today, with all its discourage- 
ments, uncertainties and doubts, 
is the opportune time to survey 
the possibilities for banks in the 
post war era. It is the time for 
bankers to investigate the oppor- 
tunities for developing business ~ 
from their communities. It is the 
time for bankers to think and plan 
how their bank can be a positive 
force in bringing about the future 
prosperity of the nation. 

Tomorrow will tell the future 
of the banks, whether they are 
alive and a vitalizing force in the 
business of the country or the 
representatives of a decadent era. 

Are banks necessary? Only time - 
will tell. 





Should a Government Debt, Internally 
Held, Be Called a Debt at All? 


By ALBERT HAHN 


Dr. Hahn was a well-known writer on currency in pre-Hitler Ger- 
many. As Chairman of the Board of a large provincial bank in Frank- 
furt on the Main, he was the first to criticize the ill-fated German currency 
policy after the last war which actually led to the big inflation of the 
earlier Twenties. In recognition of his scientific merits the University 
of Frankfurt made him an honorary professor of economics. 


ROFESSOR Alvin Hansen 
and Mr. Guy Greer, in an ar- 
ticle in Harper’s Magazine’* have 
taken the position that a large 
and rapidly increasing public debt 
is, as such, no reason for con- 
cern. This opinion, although fre- 
quently attacked, has been adopt- 
ed by many other writers and has 
had a strong influence on the 
thinking of this country on the 
problems in question. 

The present writer has been 
deeply concerned with the prac- 
tical problem of inflation during 
the last twenty years and has 
taken an active part in literary 
discussions of this problem in 
Europet ; therefore his objections 
to the mentioned opinions may be 
of interest. 

Generally speaking, he thinks 
the whole approach to the prob- 

*April, 1942. 

tOne will find a very explicit descrip- 
tion of the monetary discussions in 
Europe during the inflation in Howard 
S. Ellis’ book, “German Monetary 
Theory” (Harvard Press, 1934). Refer- 
ence is made in Mr. Ellis’ book to my 


position in the discussions and to my 
publications. 
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lem, as expressed in the article 
mentioned, must be contradicted 
as highly dangerous. For in un- 
derestimating the dangers of in- 
flation one increases these dangers 
which can be avoided by full recog- 
nition of the difficulties. 

The approach which minimizes 
a large and rapdly increasing pub- 
lic debt contrasts distinctly with 
the orthodox principles of finance 
as developed during the last cen- 
turies. The proponents of ortho- 
doxy have always emphasized the 
desirability of a comparatively 
small public debt and have favored 
balanced budgets, rigid control of 
government expenditure and inde- 
pendence of note-issuing banks 
from the government. Even the 
governments of today, both Allied 
and Axis, follow these principles 
in attempting to recover as large 
a part of the war expenditure as 
possible through taxation. More- 
over, every business man, as well 
as the average layman, is appre- 
hensive of rising debt, whether 
because of war or because of 
peacetime deficits. : 
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Now it is to be admitted that 
the orthodox view is, to a certain 
extent, one-sided. But is it so en- 
tirely antiquated and so rooted in 
prejudice and economic ignorance 
as it is made to appear? I do not 
think so. I believe rather that the 
orthodox opinion contains certain 
truths, to disregard which would 
be highly dangerous. 


I 


‘“‘The Money Goes Back Into the 
System’’ 


The chief reason for Mr. Han- 
sen’s optimism is based on the 
thesis that “The money goes right 
back into the system to the hold- 
ers of the bonds.” He means to 
explain by this that from a col- 
lective point of view, the creation 
of an internal government debt is 
merely a bookkeeping matter, 
since in the economy of a nation 
as a whole, governmental debt is 
compensated by the claims of the 
bondholders. ‘To everyone who 
lived through the German inflation, 
this argument arouses strong, but 
very unpleasant, memories, for it 
is obviously identical with the dic- 
tum formulated in Germany dur- 
ing the first World War,—“The 
money remains in the country” 
(Das Geld bleibt im Lande). This 
dictum provided the solace to the 
conscience of German authorities 
as they followed the lax fiscal 
policies which resulted in inflation 
and the misery that came in its 
wake. But what of the statement 
itself? Is it true? It is not only 
true,—it is too true. It is a 
truism like the arithmetical equa- 


tion that ten minus ten equals 
zero. This argument, of course, 
can be applied at whatever level 
of government debt one might 
choose to mention,—anywhere 
from $1.00 to trillions and tril- 
lions. 

Quite correctly the authors 
point out that governmental debts 
create a problem of distribution 
only, and that the present pays 
for the war, so that the payment 
is not deferred to the future. “Col- 
lectively the cost is paid, but final 
determination of just how it 
should be divided up is post- 
poned.” Dr. Hansen concedes 
“Here is a problem that has -to 
be solved.” But this is not a 
problem; it is the problem. It is 
the problem with which we are con- 
cerned and in comparison with 
which the possibility of compen- 
sation between debt and claim, 
which seems so important to Han- 
sen, is of only formal significance. 


II 


It Is More Blessed—and Easier— 
to Give Than to Receive 


From a purely theoretical point 
of view, nothing is easier than to 
take from one and give to another 
if both are under the jursidiction 
of the same government and the 
same police power. The whole 
country does not become richer or 
poorer, viewed as a whole. Theo- 
retically, one need only to sen- 
tence every creditor of the govern- 
ment to pay himself principal or 
interest on the bonds he holds. In 
practice, however, a country is 
not an economic unit as long as 
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it is not communistic. In prac- 
tice, again, it is for governments 
—if not according to the scrip- 
tural phrase, more “blessed, then 
surely more easy to give than to 
receive. To spend, one need only 
resort to credits out of the sav- 
ings of the nation and eventually, 
if necessary, to the money-creat- 
ing power of the note-issuing 
banks. To obtain receipts, on the 
other hand, one has to consider 
hundreds of objections. One has 
to overcome the resistance of va- 
rious political parties and pres- 
sure groups which try to shift the 
tax burden from their shoulders 
to those of others. That is how 
the gaps between government in- 
come and expenditure are created 
in the first place. 

Now it must be admitted that 
a strong, energetic and inflation- 
conscious government can over- 
come these difficulties in the ab- 
sence of unfavorable  circum- 
stances, but it is clear that the 
larger the debt, the smaller the 
adverse circumstances need to be 
to bring on disaster. Thus, pub- 
lic opinion considers rapidly 
mounting debt an evil, although 
in some cases an unavoidable evil. 
In this, public opinion seems to be 
right and the formal, logically 
correct arguments of Hansen to 
be wrong. 

Incidentally, it may be re- 
called that Keynes, whose author- 
ity stands so high among certain 
theorists in this country, prophe- 
sied that after World War I the 
French internal debt would un- 
doubtedly lead to a depreciation of 
the French franc to about 20 per 





THE BANKING LAW JOURNAL 


cent of its pre-war value, on the 
theory that this debt would not 
be bearable,—a theory which 
seems to be incompatible with 
Hansen’s thesis. 


III 


**A Government Debt Internally 
Held Should Hardly Be 
Called a Debt at All’’ 


Based on the fact “that the 
community as a whole has paid for 
whatever it has accomplished while 
the job was being done,” Mr. Han- 
sen states that government debt 
internally held is so completely 
different from an ordinary per- 
sonal or business debt that it 
should hardly be called a debt at 
all. Now, to begin with, the pre- 
mise that the community is pay- 
ing for the war as it goes needs 
one very important qualification. 
It is true that the needs of war 
are overwhelmingly furnished by 
current production and recogni- 
tion of this is undoubtedly pro- 
gress over previous theoretical 
analysis which emphasized the im- 
portance of “stores,” an analysis 


‘which, by the way, was not so in- 


correct for bygone periods. But 
anyone who saw the state of Eu- 
rope after the last war, not only 
in the vanquished but also in the 
victorious countries, understands 
that even nowadays wars are fur- 
nished by production of the past. 
The longer the war lasts and the 
nearer it comes to the homeland, 
the more the war is financed by 
the real capital of the nation, 
stocks, plants and equipment be- 
ing either destroyed or no longer 
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replaced during the war. Inso- 
far as this is the case, the govern- 
ment debt is not the equivalent of 
current production but the pro- 
duction of the past: the capital 
of the nation. In this sense, gov- 
ernment debt is indeed different 
from private debt, but not some- 
thing better: it is something worse. 
Private debts are ordinarily in- 
curred against transfers of goods 
from one member of the com- 
munity to another, whereas this 
sort of government debt is coun- 
terbalanced not by real wealth but 
by its destruction. In the case 
of the United States, it seems un- 
likely that the real capital of the 
nation will be destroyed in any 
degree corresponding to that of 
the European countries. On the 
other hand, it does no harm to 
keep in mind that wars are se- 
rious matters which mean destruc- 
tion of wealth, and it is wiser to 
prepare the populace for this con- 
tingency than to inform them that 
no long-term sacrifices will be 
necessary. 

Moreover, there is another sense 
in which a government debt must 
be called worse than a private 
debt, even apart from the condi- 
tions outlined above. When a 
private business man gets into dif- 
ficulties, the economy of the com- 
munity as a whole is little affected 
since this is a matter of interper- 
sonal relations. When a govern- 
ment, however, gets into difficul- 
ties this means state bankruptcy 
or inflation and eventually social 
upheaval, and thus sufferings for 
the whole community. ‘The pos- 
sibility of governmental financial 
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difficulties, however remote they 
are, should always be kept in 
mind. After all, there exist budge- 
tary problems, despite all state- 
ments as to the equality of debits 
and credits in the national bal- 
ance sheets. 


IV 


The Overpowering External Debt 
As the Real Cause of Inflation 


“What did happen in Germany 
and certain other countries was 
uncontrolled inflation which was 
disastrous, but was in no wise oc- 
casioned by failure to pay off the 
government’s internal debts. The 
cause lay rather in a combination 
of circumstances, among which 
was the uncontrolled increase of 
internal debt, coupled with over- 
powering external debt.” This 
argument of the fundamental dif- 
ferences between internal and ex- 
ternal debt is partly identical with 
the above described ‘“compensa- 
tion argument”; partly it goes be- 
yond it. 

Now there are certainly big dif- 
ferences between external and in- 
ternal debts. But here again the 
authors have exaggerated the dif- 
ferences and underestimated the 
similarities. It is, of course, ob- 
vious that it is easier to pay in- 
terest and amortization on a gov- 
ernment loan if it is possible to 
tax all those who possess the new 
assets which correspond with the 
new indebtedness of the govern- 
ment. But insofar as the neces- 


sary taxes are not levied on the 
“new capitalists’—and this can 
only partly be the case—the 
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amounts have to be obtained 
through increased taxes on other 
members of the population. To 
these, it is entirely the same if 
the amounts are finally channeled 
to an internal or external credi- 
tor. If a part of the population 
has to pay tribute, it suffers the 
same if those to whom it is pay- 
ing tribute reside within or with- 
out the country. This is shown 
by the history of France before 
the great revolution and, inci- 
dentally, by the entire history of 
Middle Age Europe. As far as 
Germany is concerned, gigantic 
internal reparation payments— 
for example, in favor of war vic- 
tims—would, financed in the same 
way, have had, if not the same, 
then at least very similar infla- 
tionary effects as did the repara- 
tion payments to the Allies. 

In postwar Germany, the su- 
periority of internal debts over 
external debts was attributed to 
the fact that the latter disturbed 
the balance of payments. It was 
argued that a disturbed balance 
of payments caused rising prices 
of foreign exchange and hence ris- 
ing prices internally, i. e., infla- 
tion. This “balance of payment 
theory” was very convenient for 
the Reichbank since it seemed to 
exculpate its leaders for the mone- 
tary breakdown which ensued, by 
placing the blame for the currency 
disaster on the efforts to pay 
reparations. It also was a con- 
venient argument in the fight for 
the cancellation of the repara- 
tions for it seemed to show the 
incompatability of reparation 
payments and currency stability. 


In reality, this entire “balance of 
payment theory” was rather weak 
in its theoretical foundation. Cur- 
rency depreciations have, as the 
German Quantity Theorists 
proved at that time—their ulti- 
mate cause in an increase in the 
quantity of money. Thus the 
reparations as such were not the 
cause for the monetary disaster 
but the inflationary way they were 
financed. The correct argument 
for their cancellation was not that 
they ruined the currency but that 
they ruined the population and 
would have also ruined it if the 
collection would have been tried 
through taxes instead of through 
inflation, which latter is merely an 
unjust and rough method of col- 
lection. The inclination to bal- 
ance the budget in favor of an ex- 
ternal creditor will, it is to be ad- 
mitted, often be smaller than it 
would be in favor of an internal 
creditor. 

Only in this indirect way 
would the external debt prove 
to be worse than the internal debt. 

The collection of money from 
the members of a community is— 
as soon as very large amounts are 
involved—a difficult task, so that 
one should not speak of “only an 
internal debt.” As shown above, 
a country does not form an eco- 
nomic unit. 

The people of a country do not 
have a common pocket, and the 
difficulty of getting money from 
the pocket of one into the pocket 
of the other is distinctly greater 
than getting it from the right into 
the left pocket of a single indi- 
vidual. 
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V 


‘“‘There Will Always Be Enough 
Bond Buyers—There Were 
Even In Germany’’ 


Everyone who has studied the 
German inflation will agree that 
the thesis that there are always 
buyers of government obligations 
was only correct up to a certain 
point. Reference is made in this 
connection to the fine studies con- 
cerning the German inflation, pub- 
lished in English by Graham, Wil- 
liams, Bresciani-Turoni and 
others. All these authors agree 
that from about the Spring of 
1922 on, the following situation 
developed: The obligations of the 
government for new expenditures, 
as well as for the renewal of obli- 
gations coming due, were no longer 
purchased by the public and not 
even by the banks. They had to 
be taken over by the Reichbank 
against newly created money. Un- 
limited issuance of government ob- 
ligations had undermined the con- 
fidence in the currency so that no 
one was willing to retain his Mark 
securities but purchased goods 
and foreign exchange. It was pri- 
marily this plethora of paper 
money, newly created to pay off 
maturing debt, which was one of 
the chief reasons for the develop- 
ment of the runaway inflation. 
What had been potential inflation 
in the past, held in check by con- 
fidence in the currency, became 
actual and dynamic as public con- 
dence dwindled. : 

As a negative proof of the rela- 
tionship between government debt 
and inflation, one can refer to the 


stability of the Rentenmark 
through which the German infla- 
tion was liquidated. One of the 
chief reasons for the stability of 
the Rentenmark was the fact that 
the inflation had practically wiped 
out the internal debt of the Reich. 
No internal debt having to be re- 
paid, the government was able to 
make the new money scarce and 
thus preserve its value under 
otherwise very difficult circum- 
stances. 

This brings us to an important 
point which Mr. Hansen does not 
mention. From the days of Ri- 
cardo, if not long before, the :pos- 
sibility of making money scarce 
has always been considered as the 
necessary and sufficient condition 
for the maintenance of the value 
and purchasing power of cur- 
rency. Without this- possibility, 
the currency maintains its value 
only on the assumption of full 
confidence in the curfency. 

As long as this condition is 
present there will be no need to 
produce a scarcity of the money 
in circulation in order to maintain 
its value, but a cautious monetary 
policy must be prepared for less 
favorable circumstances, especial- 
ly for spells of mistrust in the 
currency followed bya increase 
in the velocity of turnover. ‘There- 
fore, short-term government debts 
are especially undesirable if infla- 
tion is to be prevented: And, 
therefore, the consolidation of the 
government debt for--té¥ms as 
long as possible is correctly the 
aim of the United ‘States Govern- 
ment as it is for every other gov- 
ernment. « . 
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Incidentally, there exists one 
situation which no one seems to 
think of, in which a huge govern- 
mental debt must lead to difficul- 
ties—the situation of a genuine 
boom. In such a boom interest 
rates must go up as soon as an 
easy monetary policy is aban- 
doned in view of its inflationary 
effect. Also in this situation gov- 
ernment securities are bought by 
the public but only if they bear 
higher interest. It remains to be 
seen if and .to what extent the 
higher interest burden of the gov- 
ernment can and will be compen- 
sated by higher tax returns during 
the boom. 


VI 


**It Is True That a Rapidly Grow- 
ing Debt Is Sometimes Accom- 
panied By Inflation, But 
Inflation Is Caused By 
Something Quite 
Different’’ 

To some extent, this statement 
is true, but again the theoretical 
separation of the rapidly growing 
government debt from inflation is 
highly exaggerated. A large and 
rapidly mounting debt is not alone 
the cause of inflation, but in the 
classical inflations of history, it 
has. played a decisive role and 
this, not by chance, but by neces- 
sity. One need only recollect, for 
instance, the history of the As- 
signats during the French Revo- 
lution to see how close these rela- 
tions can be. The French Gov- 
ernment of that time faced large 
expenditures without having the 
power or the will to collect, the 
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means for them through taxes. 
Ever new loans were constantly 
being offered to the public. There 
came a day when they were no 
longer absorbed and the govern- 
ment had to fall back on infla- 
tionary issuance of paper money 
which gradually depreciated and 
eventually broke down entirely. 
What caused this inflation was in- 
deed not the large debt as such, 
but rather that the government 
and the parliament became accus- 


‘ tomed to the possibility of increas- 


ing it endlessly. This made them 
mentally and technically unpre- 
pared to increase taxes and reduce 
expenditures. If one wants, this 
unpreparedness is the real reason 
for the inflation and not the ever 
mounting debt. But then it would 
also be true that the breakdown of 
the morphine addict follows, from 
the fact that he is deprived of the 
drug and not that he is addicted 
to it. 

All this does not mean that in- 
flation in the United States will 
occur or that it is unavoidable. 
Nothing is so certainly avoidable 
as inflation, since it is only one 
method of distribution of the cost 
of governmental expenditure and. 
a rough and unjust one at that.. 
What can be distributed in a 
rough and unjust way can also 
be distributed fairly. But to do. 
that one must learn the lesson of 
history and not act like the specu-- 
lators prior to the crash of 1929 
who, when warned of the over-. 
valuation inherent in security 
prices of that time, replied that 
“This time circumstances are 
quite different.” 
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VII 


Redistribution of Wealth and the 
Threat to the Entrepreneur’s 
Profit 


“Repayment of the amounts 
specified in such (government) 
bonds as are issued could not pos- 
sibly mean anything more than re- 
distribution of the burden of pay- 
ments already made.” The for- 
mal truth of this statement is 
obvious, but the implication is 
overlooked. This redistribution 
of the burden of payments is 
nothing else than a redistribution 
of wealth to take place in the fu- 
ture but dictated by the present. 
This would not be the case if the 
people whose assets had increased 
during the war would also be the 
ones on whom the new taxation 
would fall. Mr. Hansen points 
out quite correctly that the wealth 
which is represented by the new 
government bonds will not accu- 
mulate in the hands of a few rich. 
Therefore, the distribution of the 
burden will be a distribution of 
earnings and through that of 
wealth in the direction of an 
equalization of the present “too 
great inequalities of wealth and 
income.” Hence, the real signifi- 
cance of a huge government debt is 
that it is an invisible mortgage, 
not on the nation as a whole, but 
on the wealth of those who have 
above average income and capi- 
tal. 

Mr. Hansen recognizes the sig- 
nificance of this invisible mort- 
gage quite clearly. He points out 
that the highly progressive taxes 
on these incomes leads to econom- 
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ically undesirable effects insofar 
as it discourages the entrepreneur 
from risk-taking ventures without 
which private capitalistic economy 
cannot function and expand. But 
for Mr. Hansen that is merely a 
problem whereas it is, as men- 
tioned above, the problem. Mr. 
Hansen suggests as a solution the 
lowering of taxes for new and ex- 
panding investments. This sug- 
gestion is interesting, not so much 
because it would solve the prob- 
lem but because it displays the di- 
lemma which confronts those who 
would attempt to reconcile a 
highly social tax system with the 
progressive income _ structure 
necessary to activate an economy 
which relies upon risk-taking pri- 
vate ventures. Regarding the 
suggestion itself: Can one honestly 
assume that entrepreneurs will be- 
lieve in the persistence of lower 
taxes for new enterprises as long 
as existing enterprises are heavily 
and progressively taxed? If en- 
trepreneurs, especially those who 
operate through the corporate 
form, have been disappointed with 
promises of moderation of taxes 
in the past, will they have much 
confidence in similar promises with 
respect to the future? Does any- 
one think that when shares of ex- 
isting corporations decline in va- 
lue under the influence of new taxes 
the shares of new companies will 
be able to command prices which 
will make their issuance possible? 

The solution suggested by Mr. 
Hansen is clearly not practicable 
but it does point in the right di- 
rection. Entrepreneurial profit 
cannot be threatened to the point 
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where it discourages risk-taking 
ventures. No private entrepreneur 
takes risks when faced with losses 
of 100 per cent and profits in a 
much smaller percentage. As fu- 
ture profit alone cannot be ex- 
empt from this threat, the present 
profit will have to be treated with 
equal care. 

But the question of taxation of 
entrepreneurial profit is not one of 
mere skill and good will in fiscal 
policy. It involves the general at- 
titude toward the future of the 
American economic system. Like 
all the other large capitalistic na- 
tions the United States is faced 
with the decision between private 
capitalism and state socialism. It 
is an illusion to believe that they 
are reconcilable in the long run. 


The aim of socialism, namely, 
equalization of income, when 
sought by highly progressive tax- 
ation, must prevent the working 
of capitalism which can exist and 
be dyanmic only with risk-taking 
and proportionate rewards. A 
system of mixed socialism and 
capitalism cannot work, although 
we all seem to think and wish it 
would. It inevitably leads to state 
socialism. Old enterprises die and 
new ones will not be ventured, so 
that the problem of unemployment 
has to be solved by the state. It 
is possible that the decision be- 
tween capitalism and state social- 
ism may have to be made some 
day anyway, but the least that 
can be said of a high government 
debt is that it will accelerate the 
decision. 


—————— 


“For at least a few years after the war it is necessary 


for us to plan to live under a new tax economy, but when 


Victory Day comes, it is of great importance that every 
effort be made to reduce the cost of governmental-national, 
state and county, to a minimum. The bureaucracy devel- 
oped during the war will have to be liquidated. This 
nation cannot stand, in peace-time, the costs of government 
it is now assuming because the carrying charges on our debt 
will of itself be a heavy load.” —Henry H. Heimann, Execu- 
tive Manager-on-Leave, National Association of Credit Men. 
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LEGAL BANKING ARTICLES 


By Josepn A. Nostte of the Massachusetts Bar 





Liability of Bank to Depositor for Misappropriations 
of Cashier 


A bank accepting deposits thereby creates a debtor-credi- 
tor relationship which devolves upon the bank a responsibility 
to properly safeguard its depositors’ funds. Where a cashier 
of a bank makes large withdrawals from a depositor’s funds, 
notwithstanding that said withdrawals are upon properly 
signed withdrawal receipts of the depositor, and the circum- 
stances surrounding the withdrawals are such that bank should 
have been on inquiry, it is held that the bank has sufficient 
knowledge of cashier’s manipulations to put it upon notice and 
its inertia unexplained puts the bank depository to its proof. 
Greene v. Cuykendall, Supreme Court, 40 N.Y. Supp. (2d) 801. 

Decedent, an aged woman, had a deposit account with de- 
fendant bank for a period of ten years from 1929 to 1939. 
She opened the account with an initial deposit which in the 
course of four years with additions of interest and small de- 
posits and one large deposit of $300 totalled to $5,177.11. 
Subsequently thereto there were a series of withdrawals of 
$1,600, $1,000, $2,000 and $200 respectively. All these with- 
drawals were made upon receipts bearing decedent’s signa- 
ture, but allegedly misappropriated by defendant cashier to 
his own use. In 1988, at which time there was only a balance 
of $262.69 in decedent’s account at the defendant bank, the de- 
cedent executed a will naming defendant cashier of defend- 
ant bank as principal beneficiary. 

Upon decedent’s death in 1940, the executrix named in 
decedent’s will made inquiries concerning decedent’s bank ac- 
count, and at that time executrix was informed by defendant 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1076-1077. 
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cashier that there was “$2,000 or better” in the decedent’s ac- 
count. ‘Later executrix discovered that there was no balance 
in the decedent’s account and upon further -inquiry of the de- 
fendant cashier, he admitted his accountability for the series 
of withdrawals from decedent’s account. . The executrix, upon 
ascertaining that she might be a necessary witness, resigned 
as executrix of decedent’s estate. Plaintiff, substituted as 
administrator, brought this action against defendant bank and 
defendant cashier to recover for fraudulent misappropriation of 
the decedent’s funds deposited in defendant bank. The de- 
fendant bank contended that it was not bound by the acts of 
the defendant cashier and that if the defendant cashier did 
misappropriate funds in decedent’s account, the withdrawals 
were made upon receipts properly signed by the decedent and 
that such receipts would have allayed any suspicion which might 
reasonably arise from the size and the frequency of the with- 
drawals. 

The defendant bank contended that the defendant cashier 
acted personally in the transactions with the decedent and that 
the acts were outside the scope of defendant cashier’s employ- 
ment and that the defendant cashier’s knowledge was not at- 
tributable to the defendant bank. The defendant bank fur- 
ther contended that the receipt by the decedent of her bank 
book and statements showing the balance remaining to dece- 
dent’s credit in the account and also decedent’s failure to notify 
the defendant bank under Section 826 of the Negotiable In- 
struments Law amount to a ratification which precluded 
‘recovery against the defendant bank. The defendant bank 
also contended that the plaintiff was barred by the Statute of 
Limitations. 

It was held that the evidence failed to show that with- 
drawals were in the nature of gifts from decedent to defendant 
cashier. The statute relating to liability for payment of forged 
or raised checks was inapplicable in the instant case. The cir- 
cumstances surrounding the unusually large withdrawals from 
this particular account were such to constitute sufficient 
knowledge of the defendant bank of the cashier’s manipula- 
tions to have put the bank on notice, and its inertia unexplained 
put the defendant bank to its proof. The Statute of Limita- 
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tions was inapplicable inasmuch as the plaintiff in action for 
fraudulent misappropriation of decedent’s funds was goverried 
by six year period, that is, six years after discovery of the 
fraud. The relationship here was one of debtor-creditor and 
thus created the responsibility on the defendant bank to prop- 
erly safeguard decedent’s funds. 

In its opinion, the Court said: 


This whole transaction’ was a continuing one from the date of 
the opening of the account down to and including the investigation 
as to its present status. In other words, the declarations and admis- 
sions under consideration were made in the course of a transaction 
having to do with garnering the assets of the estate. When the 
Bank was asked for an explanation of decedent’s account, the cashier 
in the performance of the Bank’s duty to the estate of Mrs. Keeler 
accounted for the disposition made of the funds. The fact that he 
then admitted that at a prior date he had had a portion of her funds 
does not stamp those admissions: as. historical. I have no quarrel 
with the decision in Hall v. First Nat. Bank of Kenmore, 226 App. 
Div. 190 N. Y. S. 432, cited by the defendant Bank. The facts of 
that case fall within the rule enunciated in the State Bank of Brocton 
v. Brocton Fruit Juice Co., supra. The declarations under con- 
sideration by Judge Hiscock in the latter case were made after the 
transaction was completed and had no connection whatsoever with 
the action for foreclosure in which the testimony as to previous ad- 
missions was given. The Brocton case is easily distinguishable, it 
seems to me, from Pierson v. Atlantic Nat. Bank, 77 N. Y. 304, where 
the defendant had defaulted in the payment of certain promissory 
notes, and action for recovery was instituted by the receiver of the 
insurance company holding them. Upon the trial the vice-president 
of the insurance company testified as to certain declarations pre- 
viously made to him in the defendant’s bank when he demanded pay- 
ment of the obligations. In passing upon the admissibility of this 
evidence, Judge Miller, writing for the Court of Appeals, said: 


“ , . . The declarations proved were made to the vice-president 


of the insurance company, in the defendant’s bank, when the vice- 
president notified the later that the money. was required. The decla- 
rations of the president and cashier of the defendant were also made 
while they were engaged in the discharge of their duties; related to 
the business of the bank, and were manifestly within the scope of 
their authority. Hoag v. Lamont, 60 N. Y. 96.” 

The testimony of Mrs. Parker and Mr. Taber, received subject 
to a Motion to strike out, is properly before this Court and the 
Motion directed toward it is denied. ‘The statements attributed by 
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Judge Drammond and Mr. Iacovino to Mr. Greenfield in the course 
of an interview with him on April 18, 1940, do not, in my opinion, 
constitute admissions affecting the liability of either defendant. They 
were at mostexpressions of regret and disclaimers of liability. So 
much of the testimony of Judge Drummond and Mr. Iacovino as 
relates to this interview with Mr. Greenfield is stricken out. 

I am not concerned over defendants’ claim that § 326 of the 
Negotiable Instruments Law applies to this case. That section has 
to do specifically with forged or raised checks and there is no war- 
rant for extending it to such instruments as the receipts before us. 
The Act is in derogation of the common law and must be strictly 
construed. Schultz v. Manufacturers’ Trust Co., 163 Misc. 504, 
297 N. Y. S. 666; Kleinman v. Chase Nat. Bank of City of New 
York, 124 Misc. 173, 207 N. Y. S. 191. 

Neither can I go along with the defendants’ contention that the 
return of the pass book late in 1937, shortly thereafter to reappear 
at the Bank, constituted a ratification of those earlier withdrawals 
and an account stated. Unsatisfactory as are the explanations at- 
tributed to Mr. Cuykendall of his dealings with this trusting old 
lady, it is evident that, if the pass book was returned to her late 
in 1937, it was merely to comply with some banking regulation rather 
than to apprise the depositor of the state of her account, with the 
commitment which failure to protest would fasten upon her. In 
any event, according to his admissions, it was in the possession of 
the Bank at all times, save for the brief period when it was returned 
to Mrs. Keeler. The trust reposed in Mr. Cuykendall explains her 
conduct. Giving the plaintiff the advantage of every favorable in- 
ference reasonably to be drawn from this testimony, it cannot be 
asserted that the book was returned to Mrs. Keeler for the purpose 
of stating an account, or remained for any reasonable period in her 
possession, both requisites of an account stated. I am not unmind- 
ful of the general rule applicable to depositor’s pass books and the 
legal implications which follow the retention thereof without com- 
plaint. Nowhere in the testimony did the defendants elicit from 
the plaintiff’s witnesses a scintilla of evidence supporting their af- 
firmative defense of an account stated, that is, to the effect either 
that she failed to object: to any of the items, or that a sufficient length 
of time elapsed during hér brief custody of this book to constitute a 
presumption of acquiescence. 1 R. C. L. III, Account Stated 12, 
pp. 213-14; Lockwood v. Thorne, 18 N. Y. 285, 288. 

“ ... A necessary element of ratification is intent. Glenn v. 
Garth, 133 N. Y. 18, 35, 30 N. E. 649, 31 N. E. 344; Merritt v. 
Bissell, 155 N. Y. 396, 400, 50 N. E. 280.” Soma v. Handrulis, 277 
N. Y. 223, 230, 14 N. E. 2d 46, 49. 

The case of Harley v. Eleventh Ward Bank, 76 N. Y. 618, 
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cited by the Bank’s Counsel, is not controlling under the facts of the 
instant case. There the proof showed that the account had been 
balanced several times after the appearance of the item involved, and 
the balances had been acquiesced in by the parties with full knowl- 
edge. The Court said: “... the item was entered and allowed, and 
the balances struck, with full knowledge on the part of the defend- 
ant of all the facts. Held, that the accounts as thus rendered and 
assented to amounted to an account stated.” (Italics mine.) 

As the instant case stands, there is no evidence before the Court 
upholding any of the affirmative defenses of account stated, ratifica- 
tion, or negligence. a 

Does the State of Limitations bar the cause of action against 
either defendant? With reference to the defendant, Cuykendall, the 
action is clearly one to procure a judgment on the ground of fraud 
and falls within the six year classification, that is, six years after the 
discovery by the plaintiff, § 48, subdivision 5, Civil Practice Act. 
As to the Bank, the problem is more involved. An exhaustive study 
of the cases upon this question convinces me that the gravamen of 
the cause of action against the Bank is one of constructive fraud. 
The Courts of this State have held with great unanimity that a cause 
of action based upon constructive fraud may be instituted at any 
time within ten years after it accrued. Section 53, Civil Practice 
Act; Buttles v. Smith, 281 N. Y. 226, 236, 22 N. E. 2d 350; Hearn 
45th St. Corp. v. Jano, 283 N. Y. 139, 141, 27 N. E. 2d 814. I, 
therefore, hold that the Statute is not a bar to either cause of action. 

While the conclusion at which I have heretofore arrived would 
seem to dispose of the motion for a non-suit, there still remains one 
question pressed with great earnestness by the Bank, and as stren- 
uously opposed by the plaintiff, which merits consideration. It is 
urged by the Bank that the misappropriation by its cashier, if found 
such to be, involved conduct for which this defendant cannot be held 
liable; that, if Mr. Cuykendall converted these various withdrawals 
from Mrs. Keeler’s account, he was acting adversely to the interests 
of his principal and entirely for his own purposes. There is a well- 
established rule that a principal is not affected by the knowledge of 
an agent in a transaction in which, the latter is acting adversely to 
the principal and for the benefit of himself or a person other than 
the principal. The reason for this rule is obvious. It would not 
be common sense to presume that an agent motivated by selfish aims 
would communicate his acts to the principal, thereby bringing about 
a frustration of his purpose and preventing the consummation of 
the fraud which he is perpetrating. This rule is so uniformly recog- 
nized that the citation of authorities would be superfluous. There is 
an exception to this rule, however, which it seems to me is controlling 
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here. In the Re-statement of the Law of Agency, we find this dis- 
tinction clearly stated: 


“§ 282. Agent Acting Adversely to Principal. 


“(1) <A principal is not affected by the knowledge of an agent 
in a transaction in which the agent is acting adversely to the prin- 
cipal and entirely for his own or another’s purposes, except as stated 
in Subdivision (2). 

“(2) The principal is affected by the knowledge of an agent 
although acting adversely to the principal: 

““(a) if the failure of the agent to act upon or to reveal the 
information results in a violation of a contractual or relational duty 
of the principal to a person harmed thereby”; (p. 625). 

“Where a person occupying the position of managing officer of 
a bank receives moneys which are deposited in the bank, his knowl- 
edge will be treated as that of the bank and it is liable to the depositor, 
even though such officer misappropriates the moneys.” Michie On 
Banks and Banking, Vol. 4, § 76-a, p. 199. See, also Smith v. An- 
derson, 57 Hun 72, 10 N. Y. S. 278; Fishkill Sav. Institute v. Bost- 
wick et al., 92 N. Y. 564; L’Herbette v. Pittsfield Nat. Bank, 162 
Mass. 137, 140, 38 N. E. 368, 44 Am. St. Rep. 354; Verrell v. First 
Nat. Bank, 80 Or. 550, 157 P. 813. 

Judge Lehman wrote for a unanimous Court in a case where the 
cashier of the defendant bank in conspiracy with an employee of the 
plaintiff corporation caused certain checks payable to the plaintiff 
and endorsed by it to the defendant bank to be diverted to the in- 
dividual deposit account of the plaintiff’s agent. There the grava- 
men of the cause of action was based upon a diversion by the Bank of 
the proceeds of the check. Judge Lehman said: 

“If the bank received the proceeds of the checks and was under 
a positive duty to disburse them only upon the order of the plain- 
tiff, violation of that duty would give rise to a cause of action in 
favor of the plaintiff, even though such violation may have been 
induced by deception practiced by a stranger or by a dishonest 
employee. ... 

“The defendant did unquestionably receive the checks and did 
unquestionably collect the proceeds. It received the proceeds with 
notice that they belonged to the plaintiff, and it rested, then, under 
the duty of seeing that they were placed in the plaintiff’s deposit 
account. Instead of performing that duty, the employees of the de- 
fendant bank placed the moneys in the account of a thief. It cannot 
be questioned that in so doing they acted as agents of the bank, per- 
forming a duty to the bank. It is irrelevant that in so acting they 
were deceived by a dishonest officer of the bank. Though perhaps 
the bank may not be held responsible as principal for the acts of its 





THE BANKING LAW JOURNAL 521 


dishonest officers, it gains no immunity for violation of its duty because 
a dishonest officer induced the violation. 

“If there were nothing more, the plaintiff’s right to recover the 
proceeds of all the checks would be clear.” 


The Court then proceeded to reverse the judgments of the lower 
Court in favor of the plaintiff on other grounds. Potts & Co., v. 
Lafayette Nat. Bank, 269 N. Y. 181, 186-188, 199 N. E. 50, 51. 


The funds in question had been deposited to the account of Mrs. 
Keeler, establishing the relationship of debtor and creditor, and this, 
in turn, created a responsibility to properly safeguard them. In or- 
der to bring about a diversion of Mrs. Keeler’s funds, Mr. Cuyken- 
dall was compelled to set in operation the machinery of the Bank, 
that is, the funds must first be withdrawn from her account and en- 
tries of such withdrawals made, at least upon the ledger card of 
the depositor. While, as the Record now stands, we are in the dark 
as to what use. Mr. Cuykendall made of some of these withdrawals, 
save that they did not go to Mrs. Keeler, the channels through which 
these misappropriations were effected brought into play official and 
administrative acts of this cashier and to that extent, at least, he 
acted in the capacity of an agent of the Bank even though misap- 
propriation resulted. In support of this theory I quote from an 


opinion by Judge Hiscock when serving as a member of the Trial 
Bench: 


“ . .. Without stopping to review it in detail, I think it reason- 
ably and fairly appears that said bank had received upon deposit, 
to be put to the account and credit of said railroad commissioners, 
various sums, which, charging said account with the sums properly 
and legitimately and honestly drawn out of said bank by or in be- 
half of said railroad commissioners, should have left a balance of 
$5,000 to the credit of said account and commissioners at the time 
when the bank suspended. ‘This being so, it is conceded that said 
balance had been misappropriated and embezzled by Myers, and was 
not on hand. Such embezzlement, I think, was committed by him by 
virtue of his position and powers and opportunities as an officer of 
the bank, and not as a railroad commissioner. It is not claimed that 
either plaintiff or the other commissioner knew anything of the trans- 
actions by which Myers appropriated this money. ‘There is no evi- 
dence of any such authority conferred by them upon Myers as makes 
it seem reasonable to me to charge them with his acts in drawing 
money out, but it rather seems to me more reasonable to hold that, 
being the president of the bank, and being in control of its books 
and assets and funds, he took the money after it had got in to the 
bank, and concealed his operations and his crimes by various entries 
upon and manipulation of the bank books.” Kilby v. First Nat. 
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Bank of Carthage et al., 32. Misc. 370, 373, 374, 66 N. Y. S. 579, 
581, 582. 

The same principle is laid down by the Circuit Court of Appeals 
of ‘Tennessee in these words: “But if from the outset Haun [cashier | 
intended to perpetrate a swindle, to secure and use the deposits in- 
stead of lending them, then in so securing them he acted in the capacity 
of cashier under color of his position, and not as agent of the plain- 
tiffs, and the defendant is liable.” Wasmann v. City Nat. Bank of 
Knoxville, Tenn., 6 Cir., 52 F. 2d 705, 707. 

It is, therefore, clear to me that, in spite of the adverse and per- 
sonal interest of the cashier Cuykendall, the Bank falls squarely with- 
in the exception and is liable for the act of its agent. 


Collecting Bank Liable to Drawer for Payment 
of Forged Check 


Where drawer of check selects a person other than the 
payee for the purpose of delivering check to payee and an in- 
termediate bank credits to its depositor’s account the check 
on which payee’s indorsement is forged, and later collects 
the check from the drawee bank and the drawer upon demand 
and suit brought by payee pays the payee the debt for which 
the check was given, the drawer’s failure to deliver the check 
to payee personally is not the proximate cause of the forgery, 
or of the intermediate bank’s collecting the check from drawer 
bank so as to preclude recovery of drawer’s loss from the 
intermediate bank. Sidles v. Pioneer Valley Savings Bank, 
Supreme Court of Iowa, 8 N. W. Rep. (2d) 794. 

Plaintiff company received $299 as a down payment from 
Keller and Sporrar for the purchase of an airplane. The 
plaintiff, being unable to furnish the airplane, refunded the 
money to the purchasers by issuing its check on the drawee 
bank for $299. The check was payable to Keller and de- 
livered to Sporrar. Later attorneys for Keller notified plain- 
tiff by letter that Keller had not received the check but that 
it was presented to the defendant bank by one McMahon and 
cashed on the forged indorsement of Keller’s signature. Kel- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §581. 
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ler’s attorneys demanded the payment of the $299 from the 
plaintiff. The plaintiff immediately notified the defendant 
bank of the contents of the letter and suggested that defend- 
ant bank pay Keller the $299 and that it proceed against those 
who indorsed the check. The defendant bank did not comply 
with the plaintiff’s request. Thereafter Keller sued the plain- 
tiff. The plaintiff thereupon notified the defendant bank and 
the drawee bank that they undertake the defense of Keller’s 
action at their own expense and that if they did not, plaintiff 
would defend it and look to the defendant bank and drawer 
bank for reimbursement. Neither the defendant bank nor 
the drawee bank complied with this request of the plaintiff. 
Keller obtained judgment against the plaintiff company for 
$318.27. Upon no appeal being taken by the defendant bank 
or the drawee bank, the sum of $469.97 which included costs 
and attorney’s fees was paid to Keller by the plaintiff. Plain- 
tiff brought this action against the defendant bank to recover 
the amount of $469.97. Plaintiff contended that having paid 
Keller, the payee of the check, the debt for which it was given, 
plaintiff was therefore entitled to sue the defendant bank to 
recover the amount of the check which the defendant bank 
wrongfully received from the drawee bank. Plaintiff also con- 
tended that defendant bank was liable for attorney’s fees and 
court costs it sustained as a result of Keller’s action against 
plaintiff. 

Defendant bank contended that it had paid full value for 
the check in good faith and received payment from the drawee 
bank out of the drawee’s funds, and not from any funds of the 
plaintiff deposited in drawee bank, although the amount of 
the check was charged against the plaintiff’s deposit account 
and that because the money so deposited created a debtor- 
creditor relationship between the plaintiff and the drawee, and 
the drawee’s money was paid to defendant bank and therefore 
plaintiff had no cause of action against the defendant bank. 
The defendant bank further contended that the drawee bank 
was not a holder of the check, but upon cashing it killed it as 
commercial paper and transformed it into a mere voucher or 
receipt and when the alleged forged check passed from the 
drawee bank to the drawer, it came to it not as a live instru- 
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ment but as a voucher or receipt and therefore no liability 
could be predicated therein between the plaintiff and the bank. 

It was held that the failure of the plaintiff to deliver the 
check to Keller directly was not the proximate cause of the 
forgery, or of the defendant bank collecting the check from 
drawee bank so as to preclude the plaintiff from recovery 
of its loss from the defendant bank. The plaintiff was en- 
titled to sue the defendant bank directly to recover the amount 
of the check which the defendant bank wrongfully received. 
from the drawee bank. However the plaintiff was held not to 
be entitled to recover from the defendant bank its attorney’s 
fees and court costs with reference to the suit brought by Kel- 
ler against the plaintiff for recovery of the $299.00 inasmuch 
as such action was unnecessary to perfect the plaintiff’s right 
of action against the defendant bank. 

In its opinion, the Court said: 


_ There are two questions for determination, as we view the case 
and the rights of the parties. First, did a cause of action by the 
plaintiff as the drawer of a check upon the Continental National 
Bank, of Lincoln, Nebraska, under the circumstances stated, lie against 
the defendant for the recovery of the amount of the check collected 
from the drawee and interest thereon? Second, should there be re- 
covery against the defendant for the money paid out by plaintiff 
for attorney fees and court costs in the action of Joe Keller v. Sidles. 
Company, in which the plaintiff, therein, sued the defendant, therein, 
not on the check, but for the original debt for which the check was. 
given, and obtained judgment against the defendant, which judgment: 
the defendant paid before bringing the action at bar? 

Some further statement of facts is necessary for a full under- 
standing of these.questions. About June 25, 1938, Joe Keller and 
Edward Sporrar called upon plaintiff, doing business in Woodbury 
County, Iowa, to purchase an airplane, on which they paid earnest 
money or a down payment in the sum of $299. The plaintiff could 
not furnish the airplane and on July 9, 1938, it attempted to refund 
the money to the intended purchasers, by issuing its check on the 
bank at Lincoln, Nebraska, where it had a sufficient balance in its 
checking account, for $299 payable to Keller, and delivered the check 
to Sporrar. About September 16, 1938, attorneys for Keller noti- 
fied the plaintiff by letter that Keller had not received the check 
but that it had been: cashed on the forged indorsement of Keller’s 
signature, and presented to the defendant by Bert McMahon and cash 
was paid him therefor. The letter demanded payment of: the $299 
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from the plaintiff, who at once notified defendant of the contents of 
the letter, end suggested that defendant send to Keller a remittance 
of the amount, and proceed against those who endorsed the check. 
The letter gave it the necessary information as to endorsements and 
the time of payment by the Lincoln bank. Defendant did not com- 
ply with the letter. Thereafter Keller sued the Sidles Company, 
alleging the payment of the earnest money, the company’s admitted 
inability to furnish the airplane, and its failure to refund the money, 
and demanded judgment for the amount. Sidles Company then 
served written notice of the action upon the defendant and the drawee 
bank demanding that they undertake the defense of the action at 
their own expense, and if they did not Sidles Company would do so 
but would look to them for full reimbursement. Neither the defend- 
ant nor the drawee complied with the demand. Sidles Company de- 
fended, and filed answer admitting the purchase of the airplane, the 
payment of the earnest money, its inability to deliver the airplane, 
but denied that it had failed to return the earnest money, and averred 
that it had done so on July 9, 1938. ‘The court found for Keller 
and rendered judgment against Sidles Company for the amount of 
the check and interest, on March 19, 1940. About April 10, 1940, 
Sidles Company served timely written notice of the entry of judgment 
of $318.27, of its expense of $150 for attorney fees, upon the de- 
fendant and the drawee, and that they prosecute an appeal at their 
own expense, but if they did not, Sidles Company would pay the 
judgment, costs and all expense, and seek recovery therefor from 
them. No appeal was taken and plaintiff paid the judgment and costs 
and the attorney fees, which are conceded to be reasonable, in an 
aggregate amount of $469.97, and brought this action to recover 
that amount. 


In its answer defendant denied the legal sufficiency of plaintiff’s. 
cause of action as alleged; denied that it was ever legally liable, as. 
endorser or otherwise, to the plaintiff as the maker of the check; de- 
nied that it was liable since the money on the check which it received 
was the money of the drawee and not the money of plaintiff. For 
further answer the defendant alleged: the plaintiff’s negligence in at- 
tempting to deliver the check by a messenger as its agent and if there 
was a forgery it was by said agent, which negligence was the proximate 
cause of plaintiff’s loss; the check upon being paid became a dead 
check and neither the drawee nor the plaintiff was a holder in due 
course; the endorsement of the defendant did not inure to the bene- 
fit of the plaintiff as drawer; the defendant has received no money 
from plaintiff; the defendant’s liability was not adjudicated in the 
Keller action; the plaintiff did not act diligently in discovering the 
alleged forgery and in seeking to recover its loss after such dis- 
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covery ; the negligence of plaintiff would prevent defendant’s recovery 
against the forger and the endorser prior to defendant. 

On the trial the check, the notices served on defendant to defend, 
the petition and judgment in the Keller case were all introduced in 
evidence. Testimony was also received in this action by the attorney 
for Keller, in his action against Sidles Company, that the endorse- 
ment of Keller’s name on the check was not in the handwriting of Kel- 
ler, and that in the trial of the Keller case the matter of the genuine- 
ness of Keller’s endorsement, and whether he received the proceeds 
of the check were involved, and that there was testimony by Keller 
_that he did not make the endorsement, and he never endorsed the 
check or received the money, and that he never authorized Sporrar to 
receive the check or to endorse Keller’s name on it or to cash it. 

On the trial of the case before us, it was admitted by defend- 
ant that on October 25, 1938, an affidavit of Keller was received 
by it setting out that he had never received the check, endorsed it 
or cashed it and never had received any refund from Sidles Company. 
On this affidavit was the genuine signature of Keller. 

It was also stipulated that when the defendant received the check 
from Bert McMahon for deposit, it was credited to McMahon, a long- 
time depositor, and that it bore the endorsement “Joe Keller” and 
“Bert McMahon” and that defendant placed the following endorse- 
ment on the check: “Pay to the Order of Any Bank or Banker. All 
Prior Endorsements Guaranteed. Pioneer Valley Savings Bank, Ser- 
geant Bluff, Ia. A. W. Wies, Cashier” when it sent the check to the 
drawee, where it was charged to the deposit account of plaintiff, and 
$299 was remitted to the defendant. 

It was also stipulated that when McMahon deposited the check 
he told the defendant that Keller was at the Sergeant Bluff airport, 
and that it did not learn of the alleged forgery until on or about 
September 16, 1938, and though it tried to locate McMahon it had 
been unable to find him. 

‘At the close of all.of the evidence on both sides and they had 
rested, the defendant moved for a directed verdict, the grounds there- 
for being in substance, as follows: (1) there was no sufficient evidence 
to support a verdict for plaintiff; (2) the defendant paid full value 
for the check in good faith, and received payment from the drawee 
out of the drawee’s funds, and not from any funds of the plaintiff 
deposited in said bank, although the amount of the check was charged 
against the plaintiff’s deposit account, and that because the money 
so deposited created a debtor and creditor relation between the plain- 
tiff and the drawee, and the latter’s money was paid to defendant, 
the plaintiff had no cause of action against the defendant; (3) that 
‘the drawee was hot a holder of the check, but upon cashing it killed it 
as commercial paper and transformed it into a mere voucher or re- 
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ceipt, and when the alleged forged check passed, if it did, from the 
drawee to the drawer, it came to it not as a live instrument but as a 
voucher or receipt, and no liability can be predicated thereon between 
the plaintiff and the defendant; (4) (5) these grounds are based 
upon the fact that the defendant was not a party to the Keller action, 
and was not subject to being vouched into it, and was not vouched 
in, and was not concluded by the judgment in the Keller case; (6) this 
ground relates to the alleged negligence in not notifying the defend- 
ant within a reasonable time after discovering the forgery to the in- 
jury of the defendant; it also relates to defenses based upon matters of 
fact respecting whether Keller did not get possession of the check or 
its proceeds and to whom they belonged, and relates also to alleged 
delay and laches on the part of plaintiff. 

The plaintiff also filed a motion to direct a verdict in its favor. 
This motion contains twelve grounds. The third ground is: “The 
record in the case of Keller vs. Sidles Company, and the judgment 
in that case, is as a matter of law binding upon the defendant as to the 
matters involved in that action, not only as expressly stated in the 
pleadings and the judgment, but as to those which are inherent there- 
in, in arriving at the judgment entered, as an estoppel by judgment 
against the defendant.” 

The ninth ground is: “That the record shows the defendant Bank 
was given timely notice of the pendency of the action of Keller vs. 
Sidles, and an opportunity to defend, and that if a judgment were en- 
tered, as it was, in the case of Keller vs. Sidles Company, the defend- 
ant Bank would be liable over to the plaintiff, and that by virtue of 
the evidence in this case the judgment rendered in the case of Keller 
vs. Sidles Company is an adjudication of all the matters involved there- 
in between the plaintiff and the defendant, and operates as an estop- 
pel by judgment against the defendant to assert here-again any 
claimed defenses which might have been asserted in that action.” 

The other grounds of plaintiff’s motion for a directed verdict, ex- 
cepting 10, 11 and 12, relate, not to the matter of vouching in the 
defendant, but to the contention of the plaintiff that having paid 
Keller, the payee of the check, the debt for which it was given, it was 
entitled to sue the defendant direct, to recover the amount of the 
check which it wrongfully received from the drawee. We have no 
doubt of its right to do so. This question was passed upon by this 
court in the consolidated cases, Home Indemnity Company, New 
York v. State Bank, of Fort Dodge, Iowa, and Home Indemnity 
Company, New York, and Massachusetts Bonding & Insurance Com- 
pany v. State Bank, of Fort Dodge, Iowa, 8 N. W. 2d 757, and it was 
there held, and particularly in Division IV of the opinion, that, under 
circumstances quite like those in this case, the drawer of the check 
was entitled to sue and recover from the intermediate collecting bank. 
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Our decision in that case rules our decision in this case on that par- 
ticular issue. ‘The first question noted at the beginning of the opinion 
must therefore be answered in the affirmative. 

It is our conclusion that the second question should receive a 
negative answer. The plaintiff, it appears to us, is seeking to recover, 
from the defendant, attorney’s fees and court costs in an action 
which it should not have permitted to be brought. It admits in its 
answer that it had received $299 from Keller which he was entitled 
to receive. ‘There was no dispute about this, nor about its obliga- 
tion to see that he did receive it. It drew its check for that amount 
payable to Keller. It chose Sporrar as its medium of transmitting 
the check to Keller. This was done without the authority of Keller, 
so he said. It might have made certain of Keller’s receiving it by 
delivering it to him direct. However, such failure cannot be said 
to have been the proximate cause of the forgery, nor of the de- 
fendant’s accepting it and collecting it from the drawee. New Am- 
sterdam Casualty Co. v. Albia State Bank, 214 Iowa 541, 239 N. W., 
4, 242 N. W. 532: Keller was in no way to blame, so far as the 
record shows, for anything that took place. It was not his fault 
that the money was not returned to him. When he demanded it, the 
plaintiff should have paid him and he should not have been put to 
the expense of bringing an action against Sidles Company. Cer- 
tainly it was not required to participate in litigating the controversy 
between the plaintiff and defendant. The defendant, in the present 
action, is not, of course, entitled to any benefit or consideration be- 
cause of the trouble and expense to which Keller was put. But Sidles 
Company had a direct and primary obligation, to Keller. It was not 
necessary that Keller procure a judgment against it, which it volun- 
tarily paid, in order to perfect a right of action against the de- 
fendant. It could have paid Keller without any expense to any- 
one, and have had every right against the defendant which it had 
after paying the Keller judgment. By so proceeding there would have 
been no unnecessary litigation. The present action would have de- 
termined the entire matter. In this action, it had been in no way 
aided by the Keller action. There is no good reason why the de- 
fendant should pay the plaintiff’s attorney fees in an action to de- 
termine the controversy between them, and yet that would be the 
result if the plaintiff should succeed in what it is contending for. 
It is true that Keller, as the payee in the check, and the rightful 
owner of it, was entitled to bring an action against the defendant 
for wrongfully appropriating his property under the forged indorse- 
ment, but he was not required to do so. But the procedure insisted 
on by the plaintiff would have compelled Keller to do what he had a 
right to avoid. 

While the defendant in what it did gave rise to a cause of action 
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against it by the plainitiff, such cause of action was not directly re- 
lated to plaintiff's primary obligation to refund the down payment 
to Keller, and defendant, in our judgment, could not bé vouched 
into that action. Yet it was not in any way injured thereby. It 
was not bound by the Keller judgment except as it established the 
plaintiff’s liability to Keller. But this was in no way prejudical to 
defendant, as it merely changed the form of plaintiff’s obligation 
to Keller. While there was some testimony in the Keller case as 
to matters involved in this case, such as forgery of Keller’s signa- 
ture and the fact that he never received the check nor it proceeds, 
these matters were all directly established in the case before us by 
stipulation or by evidence, beyond any question. Other affirmative 
defenses alleged by the defendant either were of no materiality or 
were not established. 

While neither motion to direct should have been sustained, all 
material facts necessary to settle the rights of the parties were defi- 
nitely established, and no good reason appears why the cause should 
be sent back for a retrial. The judgment is, therefore, reversed 
insofar as it denied plaintiff recovery for the amount of the check and 
legal interest, and it is affirmed insofar as it denied plaintiff recovery 
for attorney fees and court costs in the Keller action. The cause is, 
therefore, remanded to the district court for entry of judgment in 
conformity herewith. 


——————t 


Bank Liable for Payment on Forged Indorsement 
of Fictitious Payee’s Name 


A credit union’s checks signed by its treasurer and counter- 
signed by its president or vice-president after being approved 
by credit union’s committee on loans for amounts on checks 
drawn in favor of union members, as required by credit union’s 
by-laws, are not payable to fictitious or non-existing persons 
and therefore not payable to bearer. A bank is not authorized 
to honor such checks when presented to it with indorsements 
forged by treasurer. Portland Postal Employees Credit 
Union v. United States National Bank of Portland, Supreme 
Court of Oregon, 1385 Pac. Rep. (2d) 467. 

Plaintiff is a credit union of postal employees whose prin- 
cipal business is the collection of funds from its members and 
the loaning of money to its members. The treasurer of the 
BE MS ANAM RISE AN AREA eae eal 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
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plaintiff credit union acted as its general manger and among 
his duties were the depositing of all the plaintiff's funds in 
the defendant bank where plaintiff had an account and the 
withdrawal of money on properly signed checks for the cashing 
of pay checks of members of the credit union. It was also the 
treasurer’s duty, when any member desired to obtain a loan 
from the credit union, to supervise the preparation of a writ- 
ten application therefor and the execution of a promissory 
note by the applicant, and to present the application to the 
credit committee. Upon the committee’s approval the treas- 
urer would present the application and note to the president 
or vice-president of the credit union, together with a check 
for the signature of either officer, drawn on the defendant bank 
for the amount of the loan granted and payable to the 
applicant. 

During a period of eleven months, the treasurer prepared 
twenty-one purported applications and promissory notes for 
loans to members of the credit union. On twenty of these 
applications and notes he placed the signature of members 
of the credit union. All these applications were duly approved 
by the credit committee and thereafter the treasurer obtained 
checks for the loans granted. The checks were signed by 
the treasurer in his official position. Seventeen of the checks 
(the others being withdrawn from consideration by the court) 
were presented by the treasurer at the teller’s window of the 
defendant’s bank and the amount of each check in each instance 
was paid to him and charged to plaintiff’s account. The name 
of the payee was written by the treasurer as the indorser of each 
such check. On thirteen of the checks there was no other in- 
dorsement. ‘Two of the remaining four were stamped on the 
back under the payee’s name as follows: “Pay to the order 
of the United States National Bank. 1416—Portland, Ore- 
gon—1416. Portland Postal Employees Credit Union.” One 
other bore the name of “Portland Postal Employees Credit 
Union” affixed by a rubber stamp, in addition to the purported 
indorsement of the payee. Plaintiff brought this action against 
the defendant bank to recover the amount of the seventeen 
checks paid by defendant on forged indorsements of payees’ 


names. 
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Plaintiff alleged that the loss sustained by it through the 
cashing of the forged checks was due to the careless and neg- 
ligent conduct of the defendant bank in performing its con- 
tractual duties with the plaintiff. Plaintiff further alleged 
that the careless and negligent conduct of the defendant bank 
consisted in paying the seventeen checks bearing forged in- 
dorsements, and the honoring of such checks without know- 
ing the payees named therein, or their signatures, without 
attempting to ascertain the genuineness of the purported in- 
dorsements, without requiring the treasurer to add his indorse- 
ment to the checks and without attempting to ascertain whether 
the treasurer was authorized to present the checks and receive 
the proceeds from them. 

Defendant bank alleged that the seventeen checks were 
payable to fictitious persons, in that it was never intended 
that the payees named should receive any part of the checks; 
secondly, that the payees named in the checks were not, at 
the time the checks were drawn, creditors of the plaintiff, were 
not borrowers from the plaintiff and as to such payees there 
was no subsisting obligation on the part of the plaintiff; that 
the treasurer never intended to deliver the checks to payees 
named and that the treasurer forged plaintiff’s name to the 
checks and that all of said checks constituted forged with- 
drawals on plaintiff’s account. Defendant bank further con- 
tended that the cancelled checks or vouchers representing pay- 
ment to the respective payees were returned to the plaintiff 
before May 15, 1940, and that the plaintiff did not notify the 
defendant bank in regard to such checks and the unauthorized 
making and cashing thereof until about August 1, 1940, more 
than thirty days after the return of such cancelled checks and 
vouchers to the plaintiff; and that by reason of such delay the 
plaintiff was barred by statute from maintaining this action 
or making any claim upon said forged checks. 

It was held that the plaintiff could recover the amount of 
the seventeen checks paid by the defendant bank on the forged 
indorsements of payees’ names. The checks were drawn by 
the plaintiff’s officer as required by the by-laws of the credit 
union, and were not payable to fictitious or non-existent per- 
sons and therefore not payable to bearer. The defendant bank 
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should not have honored the checks when they were presented 
to it with indorsements forged by treasurer. The defendant’s 
bank’s contention that it was not liable under statute preclud- 
ing recovery on forged check, unless plaintiff notified the de- 
fendant bank within 80 days after return of the cancelled 
checks or vouchers to the plaintiff, had no bearing on forged 
indorsements of payees’ names on checks, but was applicable 
only to checks on which the maker’s name, the plaintiff, was 
forged. It was also held that the signing of the plaintiff’s 
checks by its duly authorized officers did not constitute forgery 
of plaintiff's name as maker, even though the checks were pay- 
able to fictitious payees and therefore the plaintiff’s failure to 
notify the defendant bank within the thirty day period did not 
bar plaintiff’s action against defendant bank for amount of 
seventeen checks. 


In its opinion, the Court wrote: 


In the instant case all the checks involved were signed by Zeh- 
rung as treasurer, and eight of them were countersigned by Keller 
as president, six by Tarrant also as president, and the remaining 
three by Echelberry as vice-president of the credit union. The three 
officers who countersigned were called as witnesses, and each testified 
that the checks signed by him were so signed after he had examined 
the application and note accompanying the check and found that 
the loan had been approved by the credit committee. Each also 
testified that it was his intention in signing the checks that the same 
be paid to the respective payees therein named. The officers who 
countersigned the checks relied entirely upon the fact that the 
applications for the loans had been approved by the credit committee. 

There was testimony introduced at the trial to the effect that the 
credit committee considered every individual application for a loan 
before approving it. The credit committee “would consider the party, 
the risk, how they had been paying up loans they had had before, and 
if it was a new member, . . . would investigate them.” If the mem- 
ber requesting the loan was believed to be a poor risk, his applica- 
tion was denied. The credit committee did not at any time do any- 
thing to ascertain whether the signature on the application was ac- 
tually that of the member whose signature it purported to be. 

The by-laws of the credit union provided that all drafts, checks 
and notes of the corporation should be countersigned by the president 
or, in his absence, by the vice-president. They further provided 
that every application for a loan should be in writing and state 
the purpose for which the loan was desired, and the security offered, 
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if any; and that no loan should be made unless the application re- 
ceived the unanimous approval of the members of the credit committee 
present. 


The signatures of both the treasurer and the president or vice- 
president of the credit union were required to validate checks. In 
order to hold that the checks involved in this litigation were payable 
to bearer, according to the authorities relied upon by the defendant, 
it would be necessary to find not only that the officer countersigning 
the checks was a mere automaton, but also that the members of the 
credit committee in approving applications for loans were likewise 
automatons. ‘The difference between the facts in this case and those 
in the cases upon which the defendant relies is clearly pointed out 
in the last above quoted excerpt from the opinion in Security-First 
National Bank v. Bank of America, in the distinction made between 
Los Angeles Investment Co. v. Home Savings Bank, supra, and some 
of the cases on which this defendant depends. 


In all the cases relied upon by the defendant herein the cosignor 
of the check did not know that the payee named therein was even in 
existence, but in signing the check acted entirly upon the information 
given him by the defaulting employee. In the case at bar, before a 
check could be issued for a loan the credit committee had to approve 
the loan. Loans could be made only to members of the credit union, 


and before approving any application for a loan the credit commit- 
tee satisfied itself that the applicant was a member of the credit 
union and was entitled to a loan. In most instances the members 
of the credit committee, or some of them, were personally acquainted 
with the applicant. 


It is our opinion that the checks involved herein were not payable 
to fictitious or non-existent persons. They were not payable to bearer, 
and the defendant should not have honored them when they were pre- 
sented to it with endorsements forged by Zehrung. 

The second assignment of error based on the denial of the de- 
fendant’s motion for a directed verdict is that the signing of the 
checks by Zehrung and the cosigning by the president or vice-presi- 
dent “constituted a forgery of the corporation’s name,” and inas- 
much as no claim was made to the defendant as to such forgery 
until more than thirty days after the return of the canceled checks 
to the plaintiff, the latter “is barred from maintaining this action 
under section 40-1009, O. C. L. A.” 

Section 40-1009, O. C. L. A., reads in part as follows: “No bank 
. .. Which has paid and charged to the account of a depositor a forged 
or raised check issued in the name of such depositor, shall be liable 
to such depositor for the amount paid thereon, unless within thirty 
days after the return to said depositor of the voucher representing 
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such payment, said depositor shall notify the bank . . . that the check 
is forged or raised.” 

This quoted provision has no bearing on forged endorsements. 
It applies only to checks on which the maker’s name is forged: Bran- 
nan’s Negotiable Instruments Law, 5th Ed. § 198, page 1097; 7 Am. 
Jur., Banks, § 512, page 366; Atwell v. Mercantile Trust Co., 95 
Cal. App. 338, 272 P. 799; Union Tool Co., v. Farmers’ & Merchants’ 
National Bank, 192 Cal. 40, 218 P. 424, 28 A. L. R. 1417; Detroit 
Piston Ring Co. v. Wayne County & Home Savings Bank, 252 Mich. 
163, 233 N. W. 185, 75 A. L. R. 1273. 

The checks on which this action is based were signed by the duly 
authorized officers of the plaintiff corporation. Even if it could be 
assumed that they were payable to fictitious persons, the corpora- 
tion’s name on them as maker was not forged. The cases cited by 
the defendant under its first assignment of error hold that checks of 
corporations requiring multiple signatures, signed by the authorized 
agents of the corporation and made payable to fictitious persons, 
were not forged instruments. See also, in this connection: Fitzgibbons 
Boiler Co. v. Employers’ Liability Assurance Corporation, 2 Cir., 
105 F. 2d 893, and authorities therein cited; and Goucher v. State, 
113 Neb. 352, 204 N. W. 967, 41 A. L. R. 227 (especially the annota- 
tion in this last report). Moreover, the plaintiff in the case at bar 
is not attempting to recover from the defendant on the ground that 
its name on the checks was forged. 

Under the third assignment of error relating to the court’s de- 
nial of the defendant’s motion for a directed verdict it is asserted 
that there was no evidence offered as to the amount of money ac- 
tually received by Zehrung on the checks here involved. There was 
evidence, however, that the amounts of these checks were paid by the 
tellers of the bank to Zehrung and charged against the plaintiff’s 
account. This was testified to not only by the officers of the plain- 
tiff corporation, but also by the tellers who cashed the checks in the 
defendant’s bank. And in addition, allegations in the defendant’s 
answer admit such payment. 

The defendant’s third affirmative answer alleges that part of 
the money paid to Zehrung was redeposited to the plaintiff’s account. 
Zehrung testified that in some instances when he cashed checks on 
which he had forged the endorsement of the payee’s name he used 
some of the money so received by him to make up discrepancies be- 
tween the amounts of cash he had brought to the bank for deposit 
and the amounts shown on the accompanying deposit slips. He fur- 
ther testified that he did not know whether he had used for that pur- 
pose any money paid to him on the checks here in controversy. He 
was positive, however, that in all instances of redepositing any of the 
proceeds of such checks he had at the same time and with the same 
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teller made other deposits to the plaintiff’s account. All the de- 
posit slips connected: with entries to the plaintiff’s account were’ in 
the possession of the defendant bank. Only eight of them were pro- 
duced by the defendant at the trial. Three of those were introduced 
by the defendant to prove that the proceeds of the three checks 
withdrawn by the court from the jury’s consideration had been de- 
posited to the plaintiff’s account. 

Only one deposit slip produced by the defendant showed any 
cash deposited to the plaintiff’s account by Zehrung on a date when 
he cashed any of the checks. That slip showed items of seventy-six 
dollars in currency and sixty cents in silver, with a notation at the 
bottom of the slip showing the subtraction of $76.60 from $300. 
One of the witnesses testified that the notation was placed there by a 
teller. It could be inferred therefrom that Zehrung caused the sum 
of $76.60 to be taken out of the proceeds of a check for $300 which 
he cashed at that time. On the date shown on that slip Zehrung 
did cash one of the checks here involved, in the sum of $300. He 
testified that he could not say whether the $76.60 then entered to 
the plaintiff’s account was deducted from that particular check or 
from some other check that he might have cashed on the same day. 
It is reasonable to assume one of two facts, either that no cash was 
deposited to the plaintiff’s account by Zehrung on any of the other 
days on which he cashed the fraudulent checks, or that if he did de- 
posit cash in the plaintiff’s name on those dates the deposit slips 
did not indicate the source of such cash. 

The defendant does not request that the $76.60 above mentioned 
be deducted from the amount of the judgment awarded against it, but 
-asserts that the trial court should have directed a verdict in its 
favor because of Zehrung’s testimony in regard to the deposit of 
cash by him to the account of the plaintiff. We believe that this 
matter was properly left to the consideration of the jury. The plain- 
tiff made out a prima facie case when it proved that the amount of 
the checks had been paid to Zehrung and charged against its account. 

Another assignment concerns the alleged error of the court in 
overruling the defendant’s objections to the evidence offered by the 
plaintiff “‘as to the custom or practice of the bank requiring that a 
person presenting a check for payment endorsed in blank, should 
endorse the same.” In support of this assignment the defendant con- 
tends that evidence of custom is admissible only for the purpose of 
interpreting a contract and not to prove the agreement itself. There 
was no written or express agreement between the plaintiff and the 
defendant, with the possible exception of the writing contained in 
the heading of the deposit slips, which had reference only to the terms 
and conditions on which deposits were accepted. It did not apply 
in any way to the conditions under which the bank would honor or- 
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ders drawn on the plaintiff's account. There was, however, an im- 
plied contract between the parties. 

The following is stated in 25 C. J. S., Customs and Usages, sub- 
division b, § 19, page 95: “In the absence of specific instructions or 
an express agreement to the contrary, customs and usages of the 
banking business may have a binding force as between banks, and be- 
tween bank and the persons with whom it deals. 

In the amended complaint the plaintiff pleaded the legal effect 
of the contract between itself and the defendant bank, which was in 
part denied by the defendant. The evidence established the relation- 
ship of depositor and banker between the parties, and it was proper 
for tHe plaintiff to offer proof of customs and usages in the banking 
business in regard to the duties owed the plaintiff by the defendant 
bank. 

The remaining assignment of error is based’on the defendant’s 
exception to the following instruction: “The person making the check 
payable in this case is the drawer of the check, Portland Postal Em- 
ployees Credit Union, and not Edgar Zehrung, and in order to make 
these checks bearer checks, payable to the person in possession, you 
must find that the plaintiff, mene its officers, issued checks to per- 
sons not intended to receive them.” 

Before giving the quoted instruction the court thus charged the 
jury: “If, however, a check is payable to bearer, the person who has 
possession is authorized under the law to cash it, and if a loss results 
therefrom, the person making the situation possible, that is, the 
drawer or the issuer of the check, must suffer the loss, and not the 
bank that paid out the money. So, if you find from a preponderance 
of the evidence that the check was issued to a fictitious payee or to a 
person not intended to receive it, by the person making it so payable, 
then and in that event the check is payable to the bearer, and the loss, 
if any, falls on the drawer of the check, and not on the bank.” 

The instruction to which the defendant excepted did not refer 
in any way to the knowledge or intention of Zehrung, but merely 
told the jury that the plaintiff credit union was the drawer of the 
checks and that in order to find that the checks were payable to bearer 
it was necessary to find that the plaintiff, through its officers, issued 
them to “persons not intended to receive them.” Had the defendant 
desired that the instruction be more comprehensive, it should have 
submitted to the court proposed instructions covering the exact points 
as to which it wanted the jury to be charged. This it did not do. 
No error was committed by the court in giving the instruction to 
which exception was taken. 











































BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Drawee Bank Not Liable in Contract to Holder of 
Check for Failure to Honor Check 





General American Life Insurance Co. v. Stadiem, Supreme Court of 
North Carolina, 25 S. E. Rep. (2d) 202 





Bank’s agreement with depositor implies no agreement with the 
holder of a check and being liable to the drawer to account for failure 
to honor the check, the bank cannot be held at the same time liable to 
the holder of the check. 

Plaintiff, insurance company, issued an insurance policy to one 
Cauley (hereinafter referred to as the ‘‘insured’’). Later the insured 
mailed to the plaintiff’s collecting agent a check for $21.38. The 
check was drawn on the defendant bank, in payment of a premium 
due on the insured’s policy. Shortly thereafter the insured deposited 
with the defendant bank the sum of $21.38 for the specific and sole 
purpose of covering the premium check of $21.38 and so instructed 
the employees of the defendant bank. Sometime prior to the issu- 
ance of this check of $21.38 and the deposit of said sum in the 
defendant bank, the insured had drawn a check for $5.25 on another 
bank payable to one Stadiem, one of the defendants in this action. 
This check was written in pencil and signed by the insured and 
delivered to defendant Stadiem’s manager and agent, with the 
understanding and agreement that the check would not be pre- 
sented to said bank upon which it was drawn or any other bank 
for payment. Subsequent to the date of the insured’s deposit of the 
$21.38 with the defendant bank, the manager of defendant Stadiem, 
allegedly changed the named drawee bank to that of the defendant 
bank and presented the check so allegedly altered and forged to the 
teller of the defendant bank who cashed it and debited it against the 
insured’s deposit of $21.38. 

A few days after the receipt of the insured’s check of $21.38, 
plaintiff’s agent duly deposited it with a bank for collection. The 
check was later returned by defendant bank marked ‘‘insufficient 
funds.’’ Thereafter the insured died and beneficiary of insured’s 
policy demanded that plaintiff pay the face value of the insurance 
policy. The plaintiff refused to do so on the ground of non-payment 
of premium, and beneficiary thereupon brought suit against the 
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plaintiff for recovery of the same and recovered from the plaintiff 
the amount of the policy. Plaintiff brought this action against 
defendants claiming that it was entitled to recover as damages its 
costs in defending beneficiary’s suit, amounting to $2,596.48 and that 
the defendant bank was liable in contract to the plaintiff in the sum 
of $21.38, being the amount of the insured’s check which plaintiff 
claimed defendant wrongfully and unlawfully refused to honor. The 
defendants demurred to the plaintiff’s complaint, on the ground that 
the facts as stated did not constitute a sufficient cause of action, that 
the damages alleged were too remote, and that no proximate cause 
existed between the negligence alleged and the loss sustained. 


It was held that the plaintiff’s allegation of defendant’s liability 
in contract for its refusal to honor the check of $21.38 was not sup- 
ported by the facts. In the absence of an acceptance or agreement 
to pay the insured’s check, the defendant bank assumed no liability 
to the plaintiff or its agent, the payee named therein. The trans- 
action of giving the check did not substitute the plaintiff as holder 
of the check for the drawer (insured). The drawer could have 
maintained an action for the breach of the contract to honor his 
check, and if the holder (plaintiff) had a similar right the result 
would be that two persons might maintain separate actions upon the 
same instrument at the same time to recover against the same 
defendant as a principal debtor. The defendant bank’s agreement 
with the insured, as a depositor, involved or implied no agreement 
with plaintiff, the holder of the check. Being liable to the drawer 
(insured) to account with him for failure to honor his check, the 
defendant bank, could not, on either legal or equitable considerations, 
be held at the same time liable to the plaintiff, holder of the check. 

It was also held that plaintiff as payee of the insured’s check, 
having no right against the defendant bank on an unaccepted or 
uncertified check could not maintain an action of tort against the 
defendant bank to recover damages for the failure of defendant bank 
to honor the insured’s check, since no action at law could be main- 
tained unless it was shown that there had been a failure on the 
defendant’s part in the performance of some legal duty. It was 
further held that the proximate cause of the plaintiff’s loss was not 
the negligent dishonor of the insured’s check but the subsequent 
independent act of the plaintiff in refusing to pay the beneficiary 
the face value of the insurance policy. ‘ 


Civil action in tort by General American Life Insurance Company 
against Yettie Stadiem, and others, to recover damages for alleged 
wrongful refusal to honor check and in contract to recover the amount 
of the check. From a judgment sustaining a demurrer to the complaint, 
and dismissing the action, plaintiff appeals. 

Affirmed. 

Civil action in tort to recover damages for alleged wrongful refusal 
to honor check, and in contract to recover the amount of the check. 

The complaint, in substance, alleges: 


1. That on September 3, 1933, the plaintiff issued to David P. Cauley 
a certificate of insurance under a group policy taken out by the Federal 
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Postal Employees Association in the face value of $3,000, and payable 
to Ruth Sutton Cauley, wife of the insured, as beneficiary. 

2. That in August, 1939, the insured mailed to the Federal Em- 
ployees Postal Association, collecting agent for the plaintiff, a check 
for $21.38, drawn on the First-Citizens Bank and Trust Company 
(Kinston, N. C.), in payment of the semi-annual premium due on his 
certificate of insurance August 1, 1939. 

3. That on September 1, 1939, the insured deposited with the 
defendant, First-Citizens Bank & Trust Company, the sum of $21.38 
‘*for the specific and sole purpose of covering the $21.38 premium check 

. and David P. Cauley instructed the agents and employees of 
the defendant bank that said funds were to be held solely for such 
purpose, thereby creating a special deposit.’’ 

4. That theretofore on July 13, 1939, the said David P. Cauley had 
drawn a check on the Branch Bank & Trust Company (Kinston, N. C.) 
for $5.25, payable to the order of H. Stadiem ; that this check was written 
in pencil, signed ‘‘D. P. Cauley,’’ and was delivererd to the manager 
of the business known as ‘‘H. Stadiem’’ and agent of the defendant, 
Mrs, Yettie Stadiem, with the understanding and agreement ‘‘that said 
check would not be presented to the bank upon which it was drawn or 
any other bank for payment.”’ 

5. That on September 4, 1939, the manager of the business conducted 
by Mr. Yettie Stadiem altered, changed and forged the $5.25 check 
above mentioned by changing the name of the drawee bank from 
‘“‘Branch Banking & Trust Company’”’ to First-Citizens Bank and 
Trust Company, and presented said check so altered and forged, to 
the teller of the defendant bank, who wrongfully and unlawfully 
cashed said check and debited it against the special deposit of $21.38 
standing in the name of David P. Cauley. 

6. That the premium check for $21.38 was duly deposited by plain- 
tiff’s agent in the Colorado National Bank of Denver, Colorado, for 
collection, and in due course reached the First-Citizens Bank & Trust 
Company, Kinston, N. C., on or about September 12, 1939; that said de- 
fendant bank wrongfully and negligently failed to pay said check, marked 
it ‘‘insufficient funds’’ and transmitted it back to plaintiff’s agent. 

7. That the insured, David P. Cauley, died on September 15, 1939, 
and the beneficiary in said certificate demanded of plaintiff that it 
pay the face value thereof. 

8. That relying upon the respresentations of the defendant bank 
that said premium check was worthless, the plaintiff declined to pay 
the insurance; that suit was brought on said certificate and after two 
trials in the Superior Court of Lenoir County and two appeals to the 
Supreme Court of North Carolina (See Cauley v. Ins. Co., 219 N. C. 398, 
14 S. E. 2d 39; Id., 220 N. C. 304, 17 S. E. (2d 221), the beneficiary 
recovered the amount of the policy. 
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9. That plaintiff is entitled to recover as damages its costs in defend- 
ing said action, amounting to $2,596.48, and ‘‘the defendant Bank is 
also indebted to the plaintiff in the sum of $21.38, the face amount of 
said check, the payment of which was wrongfully and unlawfully re- 
fused by the said Bank.’’ 

Wherefore, plaintiff prays recovery of damages and the amount of 
the check. 

A demurrer was interposed by the defendants, and each of them, 
on the grounds that the complaint does not state facts sufficient to con- 
stitute a cause of action; that the damages alleged are too remote, and 
that no proximate cause exists between the negligence alleged and the 
loss sustained. 

From judgment sustaining the demurrer and dismissing the action, 
the plaintiff appeals, assigning error. 


STACY, C. J.—The question for decision is whether the complaint 
states facts sufficient to constitute a cause of action, either in contract 
or in tort. C. S. §511, subsee. 6. The office of a demurrer is to test 
the sufficiency of a pleading, admitting for the purpose the truth of 
factual averments well stated and such relevant inferences as may be 
deduced therefrom, but it does not admit any legal inferences or con- 
clusions of law asserted by the pleader. Leondard v. Maxwell Com’r, 
216 N. C. 89, 3 S. E. 2d 316; Harris v. Winston-Salem S. R. Co., 220 


N. C. 698, 18 S. E. 2d. 204. Hence we must look to the allegations of 
the complaint to ascertain the questions presented. 


I. The Action in Contract 


The plaintiff seeks to recover in contract on the allegation that ‘‘the 
defendant Bank is indebted to the plaintiff in the sum of $21.38, the 
face amount of said check.’’ This is a mere conclusion of the pleader, 
and it is not supported by the facts alleged. In the absence of an 
acceptance or agreement to pay Cauley’s check, the Bank assumed 
no liability to the plaintiff or its agent, the payee named therein. 
Perry v. Bank, 131 N. C. 117, 42 8. E. 551; Bank v. Bank, 118 N. C. 
783, 24 8S. E. 524, 32 L, R. A. 712, 54 Am. St. Rep. 753. ‘‘The trans- 
action of giving the check does not . . . substitute the check holder 
for the drawer. The latter may maintain an action for the breach 
of the contract to honor his check, and, if the holder has a similar 
right, the result is that two persons may maintain separate actions 
upon the same instrument at the same time to recover against 
the same defendant as a principal debtor. . . . The bank’s agreement 
with the depositor involves or implies no agreement with the holder 
of acheck. . . . Being liable to the drawer to account with him for 
failure to honor his check, the bank cannot, on either legal or equitable 
considerations, be held at the same time liable to the holder of the 
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check.’’ Spear, J., in Cincinnati, ete., R. Co, v. Bank, 54 Ohio St. 60, 
42 N. E. 700, 702, 31 L. R, A. 653, 56 Am. St. Rep. 700, quoted with 
approval in Perry v. Bank, supra. 

In First National Bank v. Whitman, 94 U. S. 348, 344, 24 L. Ed. 
229, cited by Walker, J., in Standard Trust Co. v. Bank, 166 N. C, 112, 
81 8S. E. 1074, as authoritative, it is said: ‘‘We think it is clear, both 
upon principle and authority, that the payee of a check unaccepted 
cannot maintain an action upon it against the bank on which it is 
drawn.’’ Dawson v. Bank, 196 N. C. 134, 144 S. E. 833. 

Indeed, it is provided by C, 8. § 3171 that a check of itself does 
not operate as an assignment of any part of the funds to the credit of 
the drawer with the bank, and the bank is not liable to the holder 
unless and until it accepts or certifies the check. Brantley v. Collie, 
205 N. C. 229, 171 S. E. 88. 

Such is the law as it obtains with us in respect of checks, albeit we 
have in a number of cases held that ‘‘where a contract between two 
parties is made for the benefit of a third, the latter may sue thereon 
and recover although not strictly a privy to the contract.’’ Rector v. 
Lyda, 180 N. C, 577, 105 8S. E. 170, 21 A, L. R. 411; Gorrell v. Water 
Supply Co., 124 N. C. 328, 32 S. E. 720, 46 L. R. A. 513, 70 Am. St. 
Rep. 598. These latter cases are grounded on principles of equity, 
not presently applicable to the plaintiff’s suit, The arguments, pro 
and con, on the subject are fully set out in Cincinnati, ete., R. Co. v. 
Bank, supra, and the reasoning of the majority view quoted with 
approval in Perry v. Bank, supra. 

It is suggested, however, that the basis of the minority view was 
followed in Cauley v. Ins. Co., 219 N. C. 398, 14 S. E, 2d 39, 40, where 
it was said that if the ‘‘final cash returns’’ were still rightfully avail- 
able to plaintiff’s agent, the judgment of non-suit would seem to be at 
variance with the rights of the beneficiary named in the policy. The 
expression, ‘‘final cash returns,’’ was a quotation from the receipt 
issued by plaintiff’s agent, and the thought prevailed that if the in- 
sured had in reality given a valid check for his premium in accordance 
with their previous custom, the policy ought not to be forfeited without 
an opportunity to make good the ‘‘final cash returns.’’ Indeed, the 
premium check was collectible, if not collected, in that suit. 

Henee, according to the law as it obtains in this jurisdiction, the 
facts stated are not sufficient to constitute a cause of action against the 
defendant Bank for the amount of the check. 


II. The Action in Tort 


It follows from what is said above that the demurrer to the com- 
plaint on the cause of action sounding in tort was likewise properly 
sustained. If a bank be not liable to the holder of a check ‘‘until and 
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unless it accepts or certifies the check,’’ the payee has no right of action 
against the bank on an unaccepted or uncertified check, for he is in no 
position to allege a breach of legal duty, and no action at law can be 
maintained except there is shown to have been a failure in the per- 
formance of some legal duty. Diamond v. Service Stores, 211 N. C. 
632, 191 S. E. 358; Hood, Com’r of Banks v. Bayless, 207 N. C. 82, 
175 S. E, 823. 

Moreover, the proximate cause of plaintiff’s loss was not the negligent 
dishonor of the premium check, but the subsequent independent act of 
the plaintiff in refusing to pay the insurance. Butner v. Spease, 217 
N. C. 82, 6 S. E. 2d 808. True, there is allegation that plaintiff was 
induced to decline payment of the policy by the careless misrepresenta- 
tions of the Bank, nevertheless the plaintiff’s refusal to pay was the 
result of its own voluntary election, ‘‘acting with an independent mind.’’ 
Bearden v. Bank of Italy, 57 Cal. App. 377, 207, P. 270. 

The definition of proximate cause requires a continuous and un- 
broken sequence of events, and where the original wrong only becomes 
injurious in consequence of the intervention of some distinct wrongful 
act or omission on the part of another or others, the injury is to be 
imputed to the second wrong as the proximate cause, and not to the 
first or more remote cause, Cooley on Torts, § 50; Butner v. Spease, 
supra. 

The rule is, that if the original act be wrongful, and would naturally 
prove injurious to some other person or persons, and does actually 
result in injury through the intervention of other causes which are not 
in themselves wrongful, the injury is to be referred to the wrongful 
cause, passing by those which are innocent. Scott v. Shepherd, 2 Bl. 
892 (Squib Case). But if the chain of causation be broken by the inter- 
vention of some efficient, independent cause, such intervening cause is 
to be regarded as the proximate cause of the injury, and in an action 
against the original wrongdoer the law will not undertake further to 
pursue the question or resulting damage. McGhee v. Norfolk & I. R. 
Co., 147 N. C. 142, 60S. E, 912, 24 L. R. A., N.S., 119. ‘‘In jure non 
remota causa sed proxima spectatur. It were infinite for the law to 
judge the cause of causes, and their impulsions one of another; there- 
fore it contenteth it selfe with the immediate cause, and judgeth of 
acts by that, with looking to any further degree.’’ Bacon’s Maxims I; 
Newell v. Darnell, 209 N. C. 254, 183 S. E. 374. To avail the original 
wrongdoer as a defense, however, the intervening cause must be both 
independent and responsible of itself. Harton v. Tel. Co., 146 N. C. 
429, 59 S. E. 1022, 14 L. R. A., N. S., 956, 14 Ann. Cas. 390; Watters 
v. City of Waterloo, 126 Iowa 199, 101 N. W. 871. 


In searching for the proximate cause of an event, the question always 
is: Was there an unbroken connection between the wrongful act and 
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the injury, a continuous operation? Do the facts constitute a continuous 
succession of events, so linked together as to make a natural whole, 
or was there some new and independent cause intervening between 
the wrong and the injury? Milwaukee & St. P. Ry. Co. v. Kellogg, 94 
U.S. 469, 24 L, Ed. 256. Many causes and effects may intervene between 
the original wrong and the final consequence, and if they might reason- 
ably have been foreseen, the last result, as well as the first and every 
immediate consequence, is to be considered in law as the proximate 
cause of the original wrong. But when a new cause intervenes, which 
is not itself’ a consequence of the first wrongful cause, nor under the 
control of the original wrongdoer, nor foreseeable by him in the exercise 
of reasonable prevision, and except for which the final injurious con- 
sequence would not have happened, then such injurious consequence 
must be deemed too remote to constitute the basis of a cause of action 
against the original wrongdoer. McGhee v. Norfolk & I. R. Co., supra; 
Ramsbottom v. Atlantic Coast Line R. Co., 138 N. C. 38, 50 8, E. 448. 

Here, the causal connection between the Bank’s negligence and 
the plaintiff’s ultimate loss was broken by an independent and re- 
sponsible cause. The damages claimed are in no legal sense the proxi- 
mate cause of the negligence alleged. ‘‘There was an interruption and 
the intervention of an entirely separate cause, which cause was an in- 
dependent human agency acting with an independent mind.’’ Hart- 
ford v. All Night and Day Bank, 170 Cal. 538, 150 P. 356, 357 L. R. A. 
1916A, 1220. The damages alleged are too remote. Bowers v. East 
Tennessee & W. N. C. R. Co., 144 N. C. 684, 57 S. E. 453, 12 L. R. A., 
N. S., 446; 62 C. J. 1115. 

It results, therefore, that the demurrer was properly sustained on 
both causes of action. 


Depositor Entitled to Set-offs of Deposits on 
Indebtedness to Insolvent Bank 


Union Properties, Inc., v. Baldwin Bros, Co., Supreme Court of Ohio, 
47 N. E, Rep. (2d) 983 


A balance between the debits and credits of a depositor in an 
insolvent bank is to be ascertained as of the date when the liquidator 
takes charge. The sum due an insolvent bank on notes of depositor 
is merged into the sum due from the insolvent bank on depositor’s 
accounts and whoever is thereby determined to be the debtor is held 
only for the balance. The balance is the claim not the set-off which 
is merely the means of arriving at a balance. 


NOTH— For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §772. 
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Defendant, a paving contractor, executed two notes in the aggre- 
gate sum of $45,000 payable to a trust company of which he was a 
depositor. One of the notes matured on March 15, 1933, and the 
other on March 22, 1933. The defendant carried a commercial ac- 
count and several savings accounts with the trust company. The 
savings accounts in defendant’s name were subject to withdrawals 
by various municipalities with whom defendant had paving contracts, 
and were pledged as guaranties to the municipalities in the event 
of the failure of the defendant to repair or replace any paving work 
within a limited time. Later for the purpose of inducing the trust 
company to make additional loans to defendant, the latter assigned 
to the trust company all of the guaranty funds then in the hands 
of the trust company as well as all future guaranty funds thereafter 
to be deposited. Subsequently the trust company closed and the 
Superintendent of Banks credited upon the two notes the sum of 
$26,209.32 which represented defendant’s commercial account and 
one savings account, but did not include eight savings accounts 
which stood in defendant’s name subject to withdrawals of the 
municipalities, Plaintiff acquired the notes after maturity and 
brought this action to recover an amount representing interest on 
the balance of the notes after crediting the $26,209.32, and the 
savings accounts at the end of the guaranty periods. Defendant 
contended that it was entitled to have all of these savings accounts 
set-off as of the date the bank closed and that had such credits been 
included as credits there would have been no balance due on the 
notes of either principal or interest. None of the municipalities in- 
volved ever made any claim to any of the savings accounts. Plain- 
tiff contended that these savings accounts were special deposits or at 
least deposits made for a specific purpose. 

It was held that the Superintendent of Banks, on the date he 
took charge of the closed trust company, should have set-off the 
amount of savings accounts on defendant’s indebtedness to the trust 
company, so as to prevent accrual of interest on indebtedness, in- 
stead of waiting until the expiration of the guaranty periods and 
the presentation of releases or waivers from the municipalities before 
crediting the various savings accounts on the defendant’s notes. 
Neither the trust company nor the Superintendent of Banks had 
the right to accumulate or charge any interest against’ defendant 
after the trust company closed. It was also held it was immaterial 
whether the accounts be treated at the time of insolvency as general 
or special deposits or as deposits made for a special purpose. The 
accounts were interest bearing and thus almost conclusive proof that 
the deposits were general and created only the relation of debtor and 
creditor between the trust company and the defendant. The sum 
due the insolvent trust company on the two notes was merged into 
the sum due from the trust company on the savings accounts, and 
whoever is thereby determined to be the debtor is held only for 
the balance. The balance is the claim, not the set-off, which is merely 
the means of arriving at the balance. 


Action by Union Properties, Inc., against the Baldwin Brothers 
Company to recover amount allegedly due on notes, wherein the de- 
fendant set up a claim for set-off. From a judgment of the Court of 
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Common Pleas in favor of the defendant, 7 Ohio Supp. 157, the plain-, 
tiff appealed to the Court of Appeals, The Court of Appeals, 43 N. E. 
2d 112, reversed the judgment of the court of Common Pleas and 
rendered final judgment for the plaintiff, and the cause is in the Supreme 
Court following the allowance of motion to certify the record.—[ Editorial 
Statement. | 

Judgment of Court of Appeals reversed and judgment of Court of 
Common Pleas affirmed. 

Appellant is a paving contractor and at the time here in question 
was a borrower from The Union Trust Company on two notes aggre- 
gating $45,000. In addition to a commercial account appellant carried 
a number of savings accounts with the trust company. These savings 
accounts were the result of deposits made by appellant in appellant’s 
name but subject to withdrawal only (until the expiration of the guar- 
anty period) by the various municipalities for which appellant had built 
or repaired streets and were pledged as guaranties to the respective 
municipalities that appellant would make good any defects in workman- 
ship or material which developed within a limited time. 

On February 27, 1933, The Union Trust Company failed to meet 
its obligations in the ordinary course of business and a conservator was ¥ 
appointed by the Superintendent of Banks. One of appellant’s notes 
matured on March 15, 1933, and the other on March 22, 1933. 

On June 15, 1933, the Superintendent of Banks took charge of The 
Union Trust Company for liquidation and credited upon the notes only 
the sum of $26,209.32 which represented appellant’s commercial account 
and one savings account but did not include eight savings accounts 
which stood in appellant’s name subject to withdrawals by the several 
municipalities in the event of failure of appellant to repair or replace. 
Had these savings accounts been included as credits there would have 
been no balance due on the notes. 

For the purpose of inducing the trust company to make additional 
loans to appellant, appellant under date of March 1, 1931, assigned to 
the trust company all of the guaranty funds then in the hands of the 
trust company as well as all future guaranty funds thereafter to be 
deposited. 

Appellee acquired the notes after maturity and brought an action 
seeking to recover an amount representing interest on the balance of 
the notes after crediting (a) the $26,209.32 and (b) the savings accounts 
at the ends of the guaranty periods. The accrual of the interest was the: 
result of calculating interest on the balance of the notes above the amount. 
of the recognized credits until the expiration of the time limits for the 
various guaranties and releases had been obtained by appellant from 
the muncipalities and presented to the superintendent. Credits for all 
of these savings accounts were allowed over a period of approximately 
six years, 
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Appellant answered claiming that it was entitled to have all of these 
savings accounts set off as of June 15, 1933, and that’ had such credits 
been given there would have been no balance due on the notes of either 
principal or interest. 


Upon the issues joined the Court of Common Pleas found in favor 
of the defendant-appellant. The plaintiff-appellee then appealed to the 
Court of Appeals which reversed the judgment of the Court of Common 
Pleas and rendered final judgment for plaintiff-appellee. 

None of the municipalities for whose benefits the guaranties had 
been deposited ever made any claim to any of the savings accounts. 

The cause is here following the allowance of a motion to certify 
the record. 

Harry A. Hanna, of Cleveland, for appellant. 

Lindemann & Ziegler, of Cleveland, for appellee. 


TURNER, J—The decision in this case depends upon whether there 
were sufficient available credits on the books of The Union Trust Com- 
pany in favor of appellant when the Superintendent of Banks took 
charge to offset completely appellant’s two notes. Stated differently: 
Was the superintendent required to credit the savings deposits standing 
in the name of appellant at the time he took charge or did he have 
the right to wait until the expiration of the guaranty periods and the 
presentation of releases or waivers from the municipalities before credit- 
ing the various savings accounts on the appellant’s notes, in the mean- 
time accruing interest on the amount of the uncredited savings accounts? 
Appellee states the question: ‘‘Were the deposits about which we are 
here concerned available to the defendant-appellant for set-off purposes 
in June of 1933?’ 


Appellant was engaged in the paving business and had entered 
into contracts with various municipalities which provided that appel- 
lant should deposit in a bank selected by it (appellant) a sum of money 
which together with the accrued interest thereon should remain in 
pledge as a guaranty that the workmanship and materials furnished 
were up to specifications and that the improvement would remain in 
good and sound condition for a certain length of time. 

On March 31, 1931, for the stated purpose of inducing the trust 
company to make additional loans from time to time, appellant made an 
assignment to the trust company of all present and future guaranty 
funds. This assignment contained the following provision: ‘‘It is 
understood and agreed that this assignment is made as security for 
payment of all obligations and liabilities of the undersigned to the trust 
company now existing or hereafter incurred, . . .”’ 

The fact that these savings accounts had been assigned by appellant 
to the trust company for the purpose of making them available as set-offs 
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to be applied by the trust company to appellant’s indebtedness makes 
it unnecessary to discuss the large number of cases cited by counsel. 

The fact that appellant delivered the savings account pass books to 
the municipalities is not significant. As the trust company was insolvent 
and in the hands of a conservator and later in the hands of the Super- 
intendent of Banks no withdrawal from these savings accounts could 
be honored. Even where the savings bank is solvent, the officers may 
waive production of the pass books. See Section 710-143, General Code. 

We are not here dealing with an asserted right of any third party. 
No municipality had made any claim to any part of these savings 
accounts at or since the 15th day of June 1933. Since then the full 
amounts of these-savings accounts have been credited on appellant’s 
notes as the guaranty periods expired and releases were presented. 
Interest subsequent to the date on which the Suprintendent of Banks 
took charge is the sole matter in dispute. 

Section 11315, General Code, provides: ‘‘The defendant may set 
forth in his answer as many grounds of defense, counterclaim and set-off 
as he may have, whether such as heretofore have been denominated legal 
or equitable, or both. But the several defenses must be consistent with 
each other, and each must refer in an intelligible manner to the cause 
of action which it is intended to answer.’’ 

Section 11320, General Code, provides: ‘‘When it appears that a new 
party is necessary to a final decision on a set-off, the court shall permit 
the new party to be made by a summons to answer the set-off, if, owing 
to the insolvency or non-residence of the plaintiff, or other cause, the 
defendant will be in danger of losing his claim, unless permitted to use 
it as a set-off.”’ 

As stated in Bates’ Pleading, Practice Parties and Forms, 4th Ed., 
303, Section 346a: ‘‘There may be special equities justifying the allow- 
ance of a counterclaim or set-off, as between a several demand or liability 
on one side and a joint demand or liability on the other, where justice 
will not be obtained unless the court will disentangle the reciprocal 
liabilities. For example: Insolvency of one of the parties whereby the 
other is in danger of losing his claim, is a very common instance (though 
not universally acquiesced in, but recognized in G. C. § 11320).”’ 

Was the superintendent justified in charging interest while hold- 
ing appellant’s savings account or should not these credits already 
assigned to the trust company for the purpose of security have been 
considered in striking a balance? 

Appellee contends that we may not look at this matter from the 
standpoint of final results but must look at it only as of June 15, 1933, 
when the Superintendent of Banks took charge. We agree with this 
viewpoint. 

The Superintendent of Banks took charge for the purpose of liquidat- 
ing an insolvent bank, a fact which we must keep in mind all the time. 
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As stated in 7 Zollmann Banks and Banking, Perm. Ed., page 11, 
§ 4393: 


‘The sum due to the insolvent is merged into the sum due from 
him, and whoever is thereby determined to be the debtor is held only 
for the balance. 


‘*The balance is the claim, not the set-off, which is merely the means 
of arriving at the balance.’’ 


When the Superintendent of Banks took charge, the trust com- 
pany was no longer in a position to carry out its contract to recogngize 
any future right which might arise in any of the municipalities. To 
make use of appellee’s paraphrase of the language of Mr. Justice 
Cardozo, the rights of the municipalities had become. ‘‘illusory.’’ 

‘*An insolvent cannot be heard to say that his contract is violated 


where it is apparent that he cannot perform that contract.’’ 7 Zollmann 
Banks and Banking, Perm Ed., page 71, § 4471. 


The trial court correctly stated that: ‘‘The villages and cities had 
no primary ownership in these funds. Their interests were prospective 
and contingent and might never accrue.”’ 

Appellee contends that these savings accounts were special deposits 
or at least deposits made for a specific purpose. On account of the 
assignment prior to the accrual of any right in any municipality, it is 


immaterial whether these savings accounts be treated at the time of 
insolvency as general or special deposits or as deposits made for a 
specific purpose. 

A special deposit creates a bailment, a deposit for a specific 
purpose creates a trust, while a general deposit creats merely the relation 
of debtor and creditor. Whether there is a special deposit, a deposit 
for a specific purpose, or a general deposit, depends upon the contract 
between the bank and the depositor. 

The burden of proof is upon the party claiming that the deposit was 
not a general one or that the relationship between the bank and the 
depositor was other than debtor and creditor. 5 Zollmann Banks and 
Banking, Perm. Ed., page 563, § 3593. 

Even in the absence of the assignment of these accounts to the 
trust company, there is nothing in the record to negative the presump- 
tion that they were general accounts creating the relation between the 
trust company and appellant of debtor and creditor. On the contrary, 
the record shows these accounts to be interest bearing which is almost 
conclusive proof that the deposits were general and created only the 
relation of debor and creditor between the trust company and appellant. 

Every deposit in a bank is presumed to be a general one and to create 
the relation of debtor and creditor between the bank and the depositor 
unless the evidence establishes the contrary. In the case of Squire, Supt. 
of Banks, v. Oxenreiter, 130 Ohio St. 475, 200 N. E. 503, this court held: 
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‘‘1. In the absence of evidence to the contrary, a deposit in a bank 
is presumed to be general in its nature. 

‘2. When a trustee properly deposits known trust funds in a bank, 
a new fiduciary relationship is not thereby created between the trustee 
and the bank solely by reason of the known original trust nature of the 
funds ; the bank is a debtor to the trustee, and the trustee holds the claim 
against the bank in trust for the beneficiary. 

‘¢3. If one person pays money to another, it depends upon the mani- 
fested intention of the parties whether a trust or a debt is created. 

‘‘4. If money is deposited in a bank for a special purpose, the bank 
is a trustee or bailee of the money if it is the understanding of the parties 
that the money deposited is not to be used by the bank for its own 
purpose. 

‘<5. If the intention is that the person receiving the money shall have 
unrestricted use thereof, being liable to pay a similar amount whether 
with or without interest to the payor or a third person, a debt is created.”’ 


The distinction between a general deposit and a special deposit is 
made also in the case of Busher, Clerk of Courts, v. Fulton, Supt. of 
Banks, 128 Ohio St. 485, 191 N. E. 752, wherein it was held: 


**1. A ‘general deposit’ is the placing of money in a bank by a 
depositor, to be repaid to him upon demand or to be drawn upon by him 
from time to time in the usual course of the banking business. Title to 
the money passes from the depositor to the bank, and such money, 
mingled with other money, forms a general fund from which depositors 
of the bank are paid. The relationship of debtor and creditor is there- 
by created between the bank and the depositor. Such deposit possesses 
no trust quality, and upon the insolvency of the bank the depositor has 
no right of preference. 

‘<2. A ‘special deposit’ is a deposit for safe-keeping, to be returned 
intact upon demand. The relationship of bailor and bailee is created 
between the depositor and the bank. The title remains in the depositor, 
and the bank acquires no property rights in the deposit. When the 
deposit consists of money, the bank has no right to use such money in 
its business or mingle it with its general funds. Upon the insolvency of 
the bank, a trust is created in favor of such special depositor. 

‘*3. To create a special deposit, the depositor and the bank at the 
time the deposit is made must intend and agree, expressly or by implica- 
tion, that such deposit shall remain segregated and not be commingled 
with or made a part of the geheral funds of the bank, or be subject to 
its use and control in the usual and customary course of its banking 
business. ’’ 


It has been held that the mere knowledge by the bank of the purpose 
for which the deposit was made will not make the deposit either special 
or for a specific purpose unless the bank has agreed thereto. 

In the case of Squire, Supt. of Banks, v. American Express Co., 131 
Ohio St, 239, 2 N. E. 2d 766, 767, this court held: ‘‘Where money is 
deposited in a bank for a special purpose, it is not for that reason alone 
a special deposit. To constitute a deposit special in nature, there must 
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be an agreement or understanding between the depositor and depositee 
that the money deposited is not to be used in the business of the bank. 
In the absence of such agreement, the deposit is general and not special.’’ 

Not only was there no agreement between the bank and the appellant 
that the money deposited in the savings accounts was not to be used by 
the bank in its business but there was a specific assignment made by the 
appellant to the trust company whereby the trust company was to hold 
these savings accounts as collateral security for appellant’s indebtedness 
to the bank. The trust company was the owner of the savings deposits, 
subject to the rights of appellant and subject to such rights of the 
municipalities as might accrue. 

Whether there was a course of conduct between the trust company 
and the municipalities which would have estopped the trust company 
from denying that it held these deposits for the benefit of the municipali- 
ties is not before us. The municipalities made no demands against the 
trust company on or before June 15, 1933, and the record discloses that 
no right to these deposits ever ripened in any one of the municipalities. 
Nor did the trust company ever regain the solvency which would have 
enabled it to honor any withdrawal from these accounts. 

In the case of Fulton, Supt. of Banks, v. Escanaba Paper Co., 129 
Ohio St. 90, 193 N. E. 758, 759, this court held: ‘‘In determining whether 
title to funds deposited has passed to the depositary bank, regard must 
be had to the agreement under which the deposit is made, and to all the 
conditions and circumstances of the arrangement. The payment of 
interest on the deposit is a strong, though not conclusive, indication that 
title to the funds deposited has passed to the bank and that the relation 
beween the bank and the depositor is that of debtor and creditor.’’ 


Under the facts in that case as stated by Judge Bevis, the Escanaba 
Paper Company ‘‘deposits in question were put by the bank into what 
was designated a ‘Trust Account’; that each month’s deposit consisted 
of a single check and that check for a uniform amount, to be applied by 
the bank to a single specific purpose, payment of interest and principal 
on the bonds; that this account was never used as a checking account 
nor for any purpose other than accumulating and forwarding the bond 
requirements to the Old Colony Trust Company of Boston. In addition, 
this claimant urges the provisions of the contract under which the 
deposits were made, i. e., ‘such payments on account of the interest and 
principal to be held by you, and forwarded to the Old Colony Trust Co., 
Boston, Mass., not later than the fifteenth day of May and November 
in each year. 


‘**You agree to accept the deposits made by this company as a 
special deposit and expressly covenant and agree not to apply the same 
against any claims, indebtedness, or other obligations whatsoever of this 
company.’ ”’ 
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Commenting on the foregoing, Judge Bevis said, 129 Ohio St. at page 
98, 193 N. E. at page 762: ‘‘While the circumstances pointed out by 
the paper company might well be harmonized with the creation of a 
trust and the retention of the equitable title to the deposits, in our 
opinion they fall short of proving that such trust was actually created. 
The agreement that the money was ‘to be held’ and forwarded to Boston 
on certain days might just as well have been carried out by the bank’s 
taking title to the deposits and forwarding an equivalent each time to 
the Boston institution. The agreement not to apply the deposits against 
any claims, indebtedness or other obligations of this company is, at most, 
an agreement to relinquish the rights of setoff, for the protection of the 
bondholders. ’’ 


Coupled with the Escanaba Paper Co. case was the case of Fulton, 
Supt. of Banks v. University of Dayton. Here as stated by Judge Bevis, 
129 Ohio St. at page 101, 193 N. E. at page 763, ‘‘That the parties 
intended to create a trust in that case is clear beyond question.’’ There 
the bank was a party to the deed of trust. 

See, also, Squire, Supt. of Banks, v. American Express Co., supra; 
McDonald, Adm’r, v. Fulton, Supt. of Banks, 125 Ohio St. 507, 182 N. E. 
504, 83 A. L. R. 1107, 1110. 

In the case of Peterson, Rec’r, v. Central Nat. Bank & Trust Co., 219 
Iowa 699, 259 N. W. 199, it was held: ‘‘The fact that a bank agreed to 
carry and did earry a portion of a deposit as a special deposit, for the 
purpose of paying certain contingent prizes offered by the depositor in 
his business, does not deprive the bank of the right to apply said special 
deposit on’ its matured claim against the depositor—subject, of course, 
to the rights of the prize winners, if any.”’ 

We recognize the principle that contracts may be made for the benefit 
of third persons but emphasize again that the trust company upon 
becoming insolvent was no longer able to perform any contract for the 
benefit of the third persons. Under appellant’s contracts with the 
municipalities, appellant was not relieved by the insolvency of the trust 
company from maintaining the pledges. The record shows that in one 
instance at least appellant did establish a new pledge or guaranty fund 
in lieu of the one theretofore maintained in the trust company. 

Even if there had been a condition broken in any or all of the 
guaranties made by appellant to the municipalities the trust company’s 
insolvency would not have relieved either appellant or its bondsmen 
from still performing. Therefore, if rights of the municipalities had 
matured on June 15, 1933, the trust company would still be bound to 
give appellant credit for the savings accounts for the reason that the 
trust company was no longer able to perform its contract. 

On June 15, 1933, the trust company’s books showed a balance in 
favor of appellant and, therefore, neither the Superintendent of Banks 
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nor the appellee was entitled to charge interest thereafter. Under the 
circumstances of: this case an insolvent will not be heard to say, ‘‘I can’t 
give you credit now because later some right against your deposit may 
accrue.”’ 

By reason of the fact that title to these savings accounts had been 
vested in the trust company by virtue of the assignment, we do not need 
to go to the extent in the application of equitable principles to setoffs 
and mutuality as was done in the cases of Merrill and Another v. Cape 
Ann Granite Co., 161 Mass. 212, 36 N. E. 797, 23 L. R. A. 313, and 
Nashville Trust Co. v. Bank, 91 Tenn. 336, 18'S. W. 822, 15 L. R. A. 710. 

In the Massachusetts case it was said 161 Mass. at pages 216 and 217, 
36 N. E. at page 799, 23 L. R. A. 313: ‘‘In dealing with this question, 
we are not embarrassed by technical rules as to parties or pleadings, nor 
limited by statute provisions as to setoff, but are at liberty in the 
exercise of a jurisdiction possessed by the court of chancery before the 
enactment of such statutes, to apply the doctrine of set-off, as grounded 
upon natural equity. Ex parte Stephens, 11 Ves. [24], 27. No doubt 
the general rule in equity, as well as at law, is that demands to be set 
off must be mutual, and that debts accruing in different rights cannot 
be set off against each other. But when there are peculiar circumstances 
which make it necessary, as the only way to prevent a clear injustice, 
to allow the set-off of debts not mutual, but accruing in different rights, 
this may be done by courts of full equity jurisdiction. It has been held 
that in such cases they look beyond forms, to the essence of transactions 
out of which the demands arise, and beyond the nominal parties, to those 
to be affected by the decree; and if a party to be so affected has a clear 
natural equity, arising out of the transactions, and superior to any equity 
which can be urged in favor of those for whose benefit the claim to an 
equitable set-off is resisted, such courts may order debts not mutual, but 
accruing in different rights, to be set off, and made to discharge each 
other......”" 

In the Tennessee case the court said 91 Tenn. at page 351, 18 S. W. 
at page 825, 15 L. R. A. 710: ‘‘Does it lie in the mouth of an insolvent 
to say that his contract is violated, and thereby defeat so manifest an 
equity, when it is apparent that he cannot himself perform that contract? 
Should a court of conscience be so overscrupulous of the rights of one 
party to a contract as to refuse to permit a slight variance, even as to 
him when it can plainly see that thereby it will wholly destroy the 
contract as to the other party?’’ 

See, also, Scott v. Armstrong, 146 U. 8S. 499, 507, 13 S. Ct. 148; 36 
L. Ed, 1059; Cooper v. Fidelity Trust Co., 1832 Me. 260, 268, 170 A. 726; 
Hibert v. Lang, 165 Pa. 439, 442, 30 A. 1004; People v. California Safe 
Deposit & Trust Co., 168 Cal. 241, 141 P. 1181. L. R. A. 1915A, 299; 
36 Ohio Jurisprudence, 514, Section 9. 
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For the reason that the legal title to these savings accounts was in 
the insolvent trust company we see no occasion to discuss the niceties 
of statutory set-off rights. Neither do we see any necessity of discussing 
the many cases cited by appellee involving asserted rights to special 
deposits or deposits created for a specific purpose. 

Had there been no assignment by appellant to the trust company of 
these savings accounts, the question of mutuality would not have pre- 
vented an equitable set-off. The rule is stated in 9 Corpus Juris 
Secundum, Banks and Banking, page 990, § 517b, as follows: ‘‘ Neverthe- 
less, want of mutuality is not always permitted to defeat the right of 
set off if the claims arise in substantially the same right, and it is espe- 
cially true that a court of equity may disregard the strict rule of 
mutuality and permit a set-off of claims in different rights where they 
are in substantially the same right, and where wrong or injustice may 
thus be avoided. Thus, where the person depositing the funds of another 
is liable therefor notwithstanding the insolvency of the bank, such 
deposit may be set off against his personal debt, and it has also been 
held that a personal debt may be set off against a claim or account in 
the name of another but which is equitably the property of the bank’s 
debtor.”’ 

In 7 American Jurisprudence, 458, Section 630, it is said: ‘‘The 
rule as to mutuality, however, while strictly applied at law, is not so 
applied in equity, where to allow the same would defeat a clear equity or 
permit irremediable injustice ; such is the situation when either the bank 
or the depositor has become insolvent.’’ 

7 Zollmann Banks and Banking, Perm. Ed., page 73, § 4471, contains 
the following pertinent quotation and comment: ‘‘It has therefore been 
stated that the trend of all modern authority ‘leans toward liberality in 
the allowance of set-offs, and particularly is this true in the case of the 
insolvency of the party against whom the set-off is claimed, to the end 
that only the true balance may be required to be paid to the representa- 
tive of the estate of the insolvent.’ This principle is supported by a 
great many authorities.’’ 

At page 69, Section 4471, Id., Zollmann states the general rule as 
follows : ‘‘Courts fully recognize that a set off statute is but the imperfect 
codification of an equitable principle, and hence, where the words of the 
statute fail to cover the situation they will go behind the statute and in 
favor of the party which is not insolvent apply the equitable doctrine 
upon which the statute is founded.’’ 

In the case of Baker v. Kinsey, 41 Ohio St. 403, 404, this court held: 
“‘The holder of a promissory note who took it after maturity holds it 
subject to every objection, including equitable set-off, to which it was 
subject in the hands of his assignor.’’ 

Being of the opinion that there were sufficient available credits on 
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the books of The Union Trust Company in favor of appellant on June 15, 
1933, to have completely liquidated appellant’s two notes and that 
neither The Union Trust Company nor the Superintendent of Banks, 
as liquidator thereof, had the right to accumulate or charge any interest 
against appellant after June 15, 1933, and these notes having been 
acquired by appellee after maturity, the judgment of the Court of 
Appeals should be and hereby is reversed and the judgment of the Court 
of Common Pleas should be and hereby is affirmed. 


Evidence to Overcome Presumption of Gift of Joint 
Account Must Be Convincing 


Goc v. Goc, Court of Chancery of New Jersey, 31 Atl. Rep. (2d) 335 


Where husband and wife have a bank account as joint tenants, 
and husband after leaving wife withdraws all the funds in the 
account, the wife is entitled to a one-half share of: the account in the 
absence of evidence overcoming the presumption of a gift. To over- 
come the presumption, the evidence must be convincing. 

Defendant, prior to his marriage to the plaintiff, had a savings 
account in a bank. This account was continued after the marriage. 
Some time later, plaintiff and defendant went to the bank and had 
the plaintiff’s name added to the account. The signature card con- 
tained the following clause: ‘‘This account and all money to be 
credited to it belongs to us as joint tenants and will be the absolute 
property of the survivor of us, either and survivor to draw.’’ Later 
after plaintiff had left defendant, the latter withdrew the full amount 
of deposit in the sum of $3,425.41 and opened a new account in his 
own name in another bank. Plaintiff brought this action against 
husband to obtain her share of the joint bank account. Defendant 
contended that he never intended to make a gift of all or any part of 
the deposit and that the only reason he changed the account so to 
include both names was because plaintiff wanted protection in the 
event of the death of defendant and also because plaintiff wished 
some manifestation on defendant’s part that she was not merely a 
servant of defendant. Defendant contended his testimony was 
sufficient to overcome the presumption of gift. 


It was held that the plaintiff was entitled to recover one-half of 
the amount withdrawn by the defendant. The evidence submitted 
by defendant was insufficient to overcome the presumption of a gift 
to the plaintiff. The presumption of a gift could not be overcome 
merely by the presentation of testimony of defendant to the effect 
that he had no such intention. 


cai sis ihc ieraaeilpettapainslaiintsenlsiinisk> 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §436. 
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Suit by Jennie Goce against John Goe and another to obtain a share 
of a joint bank account. 

Decree for complainant. 

Carmen M. Belli, of Garfield (Charles Bernstein, of Newark, of 
counsel), for complainant. 

Stephen Toth, Jr., of Garfield, for defendant First Nat. Bank of 
Garfield. 

Aldon 8. Patlen, of Passaic (Aaron Heller, of Passaic, of counsel), 
for defendant John Goce. 


KAYS, V. C.—The bill in this case was filed by a wife against her 
husband to obtain her share of a joint bank account. I concluded that 
the complainant was entitled to one-half of the bank account. Mr. 
Heller, one of the counsel for defendant, John Goce, sent me a letter and 
memorandum under date of December 21, 1942, asking for a rehearing. 
Under such circumstances I have prepared the following opinion and 
deny the application for the rehearing. 


The complainant and defendant were married in 1931. Both are of 
foreign extraction and had little education. Their knowledge of the 
English language is limited. Both parties were continuously employed ; 
the husband as a helper in a coal yard and the wife as a domestic servant. 
Prior to their marriage, the husband maintained a savings account in 
the Passaic National Bank which account was continued after the mar- 
riage. On May 27, 1939, the parties went to the bank and had the wife’s 
name added to the account. The following appears on the signature card: 


‘‘This account and all money to be credited to it belongs to us as 
joint tenants and will be the absolute property of the survivor of us, 
either and survivor to draw.’’ 


The evidence disclosed that from time to time thereafter deposits 
and withdrawals from the account were made. 

In the month of August, 1942, apparently some differences arose 
between the parties and the complainant left the defendant. On August 
11, 1942, the defendant withdrew the full amount of the deposit; to wit, 
$3,425.41, and opened a new account in his own name in the First 
National Bank of Garfield. 

The bill of complaint in this case was filed by the wife on August 11, 
1942, and the husband was restrained from withdrawing one-half of 
the amount there on deposit pending final hearing. 

Complainant relies on the holding of this court in Steinmetz v. Stein- 
metz, 130 N. J. Eq. 176, 21 A, 2d 743. That case held on the authority 
of Commercial Trust Co. v. White, 99 N. J. Eq. 119, 132 A. 761, affirmed 
100 N. J. Eq. 561, 185 A, 916, that the form of deposit is evidence of a 
gift to take effect in praesenti, by each joint owner to the other of any 
money deposited therein by either. In the Steinmetz case, the wife 
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withdrew the fund which stood in the joint names. It was held that the 
act of withdrawal severed the unity of the interest and possession and 
destroyed the joint tenancy. The joint account no longer existed and 
the parties became tenants in common of the fund in equal shares. It 
was also held in the Steinmetz case, that the wife, after the withdrawal, 
held a one-half share as agent or trustee for the benefit of her husband 
and the decree ordered her to pay to him the one-half of the amount 
withdrawn. 

In the memorandum submitted by Mr. Heller, he refers to the testi- 
mony of the defendant to the effect that the form of the account was 
changed to include both names because the wife wanted protection in 
the event of her husband’s death and also desired some manifestation on 
his part that she was not merely a servant of her husband. He argues 
that the defendant never intended to make a gift to his wife of all or any 
part of the fund and that by reason of the husband’s testimony the pre- 
sumption of gift is overcome. 

The trouble with this argument is that defendant’s testimony is not 
convincing. It appears to me to be an afterthought on his part. He 
has failed to overcome the presumption of gift which arose in this case 
and is, therefore, bound to return to his wife one-half of the amount 
withdrawn by him. The presumption of a gift cannot be overcome 
merely by the presentation of testimony if the testimony is not believable. 
To overcome the presumption, the evidence must be convincing. Testi- 
mony alone is not sufficient unless it carries the conviction that it is true. 
If this were not so, every case of this nature would fall simply by the 
testimony of a party to the effect that he had no such intention. 


Bank’s Liability for ““No Funds” Reply to Telegram 
of Holder of Check 





Allen v. Bank of America Nat. Trust & Sav. Ass’n, District Court of 
Appeal, California, 136 Pac. Rep. (2d) 345 





Where a holder of a check, which is regular as to signature and 
name of drawee bank, correctly drawn on a proper account, inquires 
by telegram whether $25 check is good, and bank replies that maker 
of check has no account with bank, it is held that the bank has waived 
its right to require presentation of check, and the bank could be held 
liable for dishonoring check, since bank’s action is tantamount to 
an absolute refusal to pay the check and it is not necessary that 
holder of check send the check to the bank for presentation. 


INOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1245. 








Trust & Savings Association for damages resulting from defendant’s 
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Plaintiff, a retired navai officer and engaged in the engineering 
business, had a commercial account with defendant bank in a sum. 
in excess of $25. Plaintiff, while in Detroit, Michigan, drew a check 
of $25 on this commercial account with defendant bank and delivered 
the check to a hotel, the payee, for value received. The payee there- 
upon sent a telegram to defendant bank as follows: ‘‘ Advise if Lt. 
W. C. Allen check $25 good.’’ Defendant bank replied to payee’s 
telegram stating that the plaintiff had no account with it. Plaintiff 
brought this action against defendant bank for damages resulting 
from defendant bank’s refusal to honor his check drawn on defendant 
bank. Plaintiff contended that there were sufficient bonds to his 
credit in his account to pay the check, and that the defendant bank 
notwithstanding its right to have check personally exhibited to it, 
had waived and excused any irregularity in presentment of check. 
The plaintiff contended that presentment of check was made by 
payee’s telegram to defendant bank. Plaintiff further contended that 
as a result of defendant bank’s conduct and acts, he sustained damage 
to his credit, in the good name he held in business and that he was 
caused humiliation and suffering. Defendant contended that plaintiff 
had not alleged sufficient facts to constitute a cause of action, and 
further contended that from plaintiff’s complaint it did not appear 
by what act the defendant bank waived presentation of the check, 
nor by what act the bank refused to pay the check or dishonored the 
same, or how or in what manner plaintiff was damaged. Defendant 
also contended that it did not appear from the plaintiff’s complaint 
on what branch of the defendant bank the check was drawn or at 
what branch it was presented by payee’s telegram. The lower court 
sustained defendant bank’s contention and found for the defendant. 

On appeal, it was held that the defendant bank by its reply to 
the payee’s telegram waived its right to require presentation of check, 
and the defendant bank could be held liable for dishonoring check, 
since the defendant bank’s action was tantamount to absolute refusal 
to pay check. It would not be necessary for the payee, the holder 
of: the check, to send it to defendant. bank. 

It was further held that the defendant bank was to be upheld in 
its contention that the demurrer to plaintiff’s amended complaint 
was properly sustained because the plaintiff failed to allege that the 
check was payable at Los Angeles; that it did not designate the 
branch of the defendant bank at which it was payable, and the fact 
that plaintiff’s complaint did not allege that plaintiff’s account was 
in the name of ‘‘Lt. W. C. Allen’’ which is the drawer’s name about 
which the payee’s telegram inquired. The plaintiff’s allegation that 
he ‘‘was so known to the defendant bank’’ was not sufficient. The 
plaintiff’s complaint should have shown that the check was drawn in 
the name of the depositor as such name appeared of record at the 
defendant bank and further should have shown that it was drawn 
upon and that the inquiry by the payee was directed to a specific 
branch of the defendant bank in the particular city where plaintiff’s 
account was maintained. The judgment of the lower court was 
reversed and plaintiff was allowed to further amend his complaint. 


Action by William C, Allen against the Bank of America National 
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refusal to honor a check drawn by the plaintiff on the defendant, although 
plaintiff allegedly had sufficient funds to cover the check on deposit in 
the defendant. From judgment of dismissal, the plaintiff appeals. 

Reversed with directions. 

Hansen & Sweeney and J. E. Simpson, both of Los Angeles, for 
appellant. 

Louis Ferrari, of San Francisco, and Edmund Nelson and G. L. 
Berrey both of Los Angeles, for respondent. 


WHITE, J.—By his third amended complaint filed herein plaintiff 
alleged that he is a retired U. S. Navy Lieutenant, a graduate of the 
U. S. Naval Academy at Annapolis, Maryland, and was known to 
defendant bank as Lieutenant W. C. Allen; that he was engaged in the 
engineering business and that between August 21 and September 21, 1940, 
he had on deposit in a commercial bank account with defendant bank at 
Los Angeles, California, a sum of money in excess of $25. Plaintiff then 
alleged that on August 31, 1940, while he was in Detroit, Michigan, he 
made and drew upon his said bank account with defendant bank by 
delivering to the Fort Shelby Hotel Company his check for $25 for 
which he received value from the payee. It is then alleged in the 
complaint that the hotel company ‘‘caused said check to be presented 
at and to the defendant bank on which it was drawn at Los Angeles, 
California, during the business hours of said bank.’’ It is further 
alleged in the complaint that said presentment was made by telegram 
sent by the hotel company to the defendant bank reading ‘‘ Advise if 
Lt. W. C. Allen check $25 good.’’ It was then charged in the complaint 
that the records of defendant bank disclosed that there were sufficient 
funds to plaintiff’s credit in his account to pay said check all to the 
knowledge of said bank and ‘‘notwithstanding that defendant bank could 
have required that said check be personally exhibited to it, said bank 
waived and excused any irregularity in presentment, and refused to 
pay said check and dishonored the same’’ upon the ground and by 
notification to said payee that plaintiff herein ‘‘had no account with the 
defendant bank.’’ Plaintiff further alleged in his amended complaint 
that by reason of the aforesaid conduct and acts on the part of the 
defendant bank he was damaged in his credit; in the good name which 
he held in his business; and that he was caused humiliation and physical 
and mental suffering. The complaint further sets forth that at the time 
of the dishonor by defendant bank of plaintiff’s check he was following 
his profession as an engineer, which included acting as promotional sales 
engineer, and ‘‘pursuant thereto he was then and there negotiating busi- 
ness transactions which would have returned to him gains and profits 
from the pursuit of said business and profession.’’ Then follows a 
charge in the complaint that as a proximate result of the actions of 
defendant bank, ‘‘said business transactions were not consummated by 
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the parties interested therein, who withdrew therefrom and refused to 
have any further dealings with plaintiff.’’ 

To the foregoing complaint, defendant filed its demurrer upon the 
grounds that sufficient facts were not alleged to constitute a cause of 
action, and by way of special demurrer defendant claimed that from 
the complaint it did not appear by what act the bank waived presenta- 
tion of the check, nor by what act the bank refused to pay the check or 
dishonored the same; or how or in what manner plaintiff was damaged. 
That it did not appear fromthe complaint how the act of the bank 
prevented consummation of plaintiff’s business transactions and that 
the matter of such transactions was not sufficiently set forth. The special 
demurrer also challenged the sufficiency of plaintiff’s allegations as to 
how the acts of the bank injured him in his credit or good name and 
charged that the complaint did not show with what persons plaintiff’s 
credit was injured. Finally the demurrer alleged that it did not appear 
from the complaint on what branch of the defendant bank the check 
was drawn or at what branch it was presented by telegram. 

By its order, the trial court sustained defendant’s demurrer to the 
amended complaint without leave to amend and a judgment of dismissal 
was entered. From such judgment plaintiff prosecutes this appeal. 

We think it may safely be said that the cause of action attempted to be 
stated herein rests and is dependent upon the duty of a bank toward its 
depositors. The relation of banker and depositor is founded on contract. 
The essence of the bank’s obligation under such debtor and creditor 
contract is that in consideration of the deposit by the customer or 
depositor, the bank will whenever by the presentation of a genuine check 
in the hands of a person entitled to receive the amount of such check, a 
demand for payment is made, honor such check if sufficient funds to 
cover the amount thereof are on deposit. Vol. 5, American and English 
Encyclopedia of Law, 2d Ed., pages 1059, 1060. And the rule is firmly 
established in this state that whenever the bank fails to discharge its 
agreement by dishonoring a duly presented check, a right of action then 
accrues. It has been held that while in a sense the injury arises from 
contract it is nevertheless viewed in another sense, independent of 
contract, and sounds in tort, involving an element of wrong or a violation 
of duty. Siminoff v. James H. Goodman Co. Bank, 18 Cal. App. 5, 121 
P. 939; Reeves v. First National Bank, 20 Cal. App. 508, 129 P. 800. 
As was said in the first-mentioned case at page 12 of 18 Cal. App., at 
page 942 of 121 P., ‘‘A single refusal to honor a check might work the 
ruin of a business man. That the returning of a check by a bank to 
the payee, endorsed ‘No funds,’ would necessarily tend to injure the 
credit and business standing of the drawer of the check, is a proposition 
so obvious as to need no argument to establish its truth.’’ For this as 
‘for every other wrong, there is a remedy. Civil Code, Sec. 3523. 
Respondent first contends that a check may be certified only for the 
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drawer or holder; that there is no allegation in the amended complaint 
that the hotel company was either drawer or holder, or if so, that the 
bank was aware of such fact. It is argued that from a reading of the 
complaint the bank may have regarded the hotel company’s telegraphic 
inquiry as being merely an inquiry as to the credit of plaintiff and that 
nothing contained in the pleaded telegram indicated that a certification 
was desired. Conceding the rule to be that the only right which the 
holder of a check has is to receive payment of it when presented to the 
bank and sufficient funds are available therefor; and that the bank is 
not obligated to certify a check, or liable for its refusal so to do, we 
do not perceive the pertinency of such rule to the issues here involved. 
This is not an action based on a refusal to certify a check but is an 
action to recover damages for injuries allegedly sustained for dishonor- 
ing and refusing a check. 

Therefore, one of the questions presented on this appeal is whether 
there was under the allegations of the amended complaint a valid 
presentation of the check in question to the drawee bank. 

Section 3265a of the Civil Code defines a check as ‘‘A bill of exchange 
drawn on a bank payable on demand. Except as herein otherwise pro- 
vided, the provisions of this title applicable to a bill of exchange payable 
on demand apply to a check.’’ Section 3265e of the same code provides 
in part that a bank is not liable to the holder of a check unless or until 
it accepts or certifies the check. The rules governing presentment are 
contained in Civil Code, Sections 3151 to 3156, and Section 3155 reads, 
‘‘The instrument must be exhibited to the person from whom payment 
is demanded, and when it is paid must be delivered up to the party 
paying it.”’ Without doubt, as contended by respondent, the drawee 
bank was entitled under the law to have the check presented by delivery 
to the bank with demand for payment thereof, but appellant contends 
that in the instant case actual presentation of the check was waived by 
the defendant bank. Section 3229 of the Civil Code provides that 
presentment for acceptance is excused and a bill may be treated as 
dishonored where, although presentment has been irregular, acceptance 
has been refused on some other ground. Section 3268 of the Civil Code 
appears to be authority for the statement that the benefits of the law 
requiring and defining presentment may be waived by any party entitled 
thereto, unless such waiver would be against public policy. It seems 
clear, therefore, that while the drawee bank under its obligation to pay 
the depositor’s money to holders of checks issued by him may rightfully 
and under the law require that checks be produced and surrendered 
before payment is made and that no liability attached to the bank until 
such presentation and production is made, nevertheless the bank could 
waive the advantage of laws and rules adopted and intended for its 
benefit. The question then arises—Did the action of the bank in respond- 
ing to the telegram sent by the holder of the check advising that the 
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maker thereof had no account with the defendant bank, waive the right 
of such bank to require physical presentation of the check in order to’ 
impose liability upon it for dishonoring the same. We are convinced 
that the bank did waive such right, Sec. 3518, Civil Code, assuming 
that in all other respects the check was regular as to signature, name of 
drawee bank, and was correctly drawn upon the proper account. In 
addition to section 3229 heretofore referred to, section 3160 of the Civil 
Code provides that presentment for payment is not required in order to 
charge the drawer where he has no right to expect or require that the 
drawee or acceptor will pay the instrument. The telegram from defend- 
ant bank to the holder of the check explicitly advised the latter that 
the drawer of the check had no account with the drawee bank. Manifestly 
it would be but an idle act for the hotel company to send the check to 
the bank and actually and physically present it for payment. The law 
neither does nor requires idle acts, Sec. 3532, Civil Code. The telegram 
sent by the defendant bank was tantamount to an absolute refusal to 
pay the check as described in the telegram for the reason therein stated, 
and which was a reason other than irregular presentation. When, there- 
fore, the bank did not express any desire to see the check, it must be 
held that actual presentment for acceptance under the circumstances here 
present is excused and the hotel company as holder of the check was 
entitled to treat the instrument as dishonored by non-acceptanee. Freud- 
enberg v. Lucas, 38 Cal, App. 95, 175 P. 482; Caine v. Foreman, 106 
Cal. App. 636, 640, 289 P. 929; Porter v. East Jordan Realty Co., 210 
Mich. 398, 177 N. W. 987, 11 A. L. R. 968. 

However, we are persuaded that respondent must be upheld in its 
contention that the demurrer to the amended complaint was properly 
sustained because the pleading fails to allege that the check was made 
payable at Los Angeles; does not designate the branch of defendant 
bank at which it was made payable; and to the foregoing may be added 
the fact that the amended complaint does not allege that plaintiff’s 
account was in the name of ‘‘Lt. W. C. Allen’’ which is the drawer 
name about which the hotel company telegram inquired. The only 
allegation in this regard is that the plaintiff ‘‘was so known to the 
defendant bank.’’ This is not sufficient. Where the check is not pleaded 
in haee verba, the complaint must show that the check was drawn in 
the name of the depositor as such name appears on record at the drawee 
bank, and should further show that it was drawn upon and that the 
inquiry by the holder thereof was directed to the specific branch of 
the bank in the particular city where plaintiff’s account was maintained. 
Contrary to respondent’s claim, we are impressed that the allegations 
of, the amended complaint are sufficient to show that the check was 
delivered to the hotel company in exchange for money and other things 
of value, and that the hotel company as holder thereof caused the check 
in question to be presented at and to the defendant bank. 
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Defendant bank further contends that the telegram sent by it 
amounted only to a simple statement of plaintiff’s financial standing 
with the bank on the date of the telegram, and was sent in response to 
an inquiry therefor. We do not think so. It was more than that and 
constituted a notice from the bank that such check if produced at the 
bank to which the hotel company’s telegram was sent, signed ‘‘Lt. W. C. 
Allen,’’ would be dishonored because the drawer thereof had no account 
with the depositary under the name appearing in the telegram. 


Respondent’s final contention that appellant in any event can not 
recover damages in the absence of malice because under the allegations 
of the amended complaint it is apparent that appellant is not a trader 
or merchant, is without merit. Sec. 3320, Civil Code, places both traders 
and nontraders in this state on an equal basis so far as liability on the 
part of a bank and its depositors is concerned. The section provides 
that no liability shall attach to a bank in favor of a depositor because 
of nonpayment of a check which should have been paid, through mistake 
or error, and without malice, unless the depositor shall allege and prove 
actual damage by reason of such nonpayment, and in the event he does 
plead and prove actual damage, the liability shall not exceed the amount 
so proved. It is therefore apparent that the quoted section abolishes 
the common-law distinction between traders and nontraders. Siminoff 
v. James H. Goodman Co. Bank, supra; Reeves v. First National Bank, 
supra. In the Reeves case the court said, ‘‘No special damages were 
sought, and that there was no claim that the refusal to pay the checks 
was the result of ill will or malice, but it does appear that the plaintiffs 
were established in business, and, where this is so, the great weight of 
authority is to the effect that the wrongful dishonor of a check raises 
the presumption that the drawer has sustained substantial damage, ....’’ 

Even though plaintiff in his amended complaint has asked for more 
items of damage than are recoverable, such as mental suffering and 
humiliation, this does not impair the sufficiency of the complaint where, 
as here, other and recoverable items of damage are pleaded. Conner v. 
Bank of Bakersfield, 174 Cal. 400, 163 P. 353. 

The deficiencies in the amended complaint to which we have alluded 
are not such that they may not or could not be corrected if true facts 
to support such corrections are present. Although appellant did not 
ask permission in the trial court to again amend his complaint, we feel 
that such opportunity should be given him. It is the law that when 
an order is made sustaining a demurrer without leave to amend, the 
question as to whether or not the court abused its discretion is open 
on appeal even though no request to amend the questioned pleading was 
made. Sec. 472c, Code of Civil Procedure. 


The judgment is reversed with directions to the court below to permit 
appellant to further amend his complaint if he be so advised. 
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YORK, P. J. (concurring and dissenting).—I concur only in that 
portion of the foregoing opinion which holds that the order sustaining . 
the demurrer was proper, but I dissent from that portion thereof which 
suggests to the plaintiff just how to prepare his amended pleading, and 
which orders the trial court to permit the filing of an amended pleading. 

The third amended complaint in question does not even intimate a 
cause of action against defendant bank, and the briefs filed by plaintiff 
in this appeal do not even suggest that any of the facts stated in the 
foregoing opinion as being proper to allege are any of them true. To 
the contrary, the verified complaint upon its face conclusively shows 
that plaintiff has no cause of action. In the absence of any statement 
by the plaintiff as to what amendments, if any, he intends to make, 
I think it is dangerous, as well as improper, for this court to suggest 
any form of complaint for the plaintiff to swear to. I do not believe 
it is within the province of this court, at least in the absence of any 
intimation of facts which would tend to show that a cause of action 
actually exists, to suggest what the complaint should contain, in a case 
where the plaintiff fails to show or to suggest facts justifying his request 
for permission to file an amended complaint after a general demurrer 
to the complaint has been sustained. 

If a draft or check is signed in a different manner from that in which 
an account is carried (and certainly if not presented to the particular 
branch bank where any account referred to is carried), any other branch 
bank would be more than remiss in its duty if it paid the same. If this 
is so, how could any action be based on the facts alleged in the complaint 
or even upon those suggested in the main opinion of this court? 


Gift of U. S. Bonds Valid Notwithstanding Possible 
Refusal of Transfer by Treasury Department 


Atchinson v. Weakley, Supreme Court of Missouri, 169 S. W. Rep. 
(2d) 914 


A gift of United States registered bonds is valid notwithstanding 
the fact that the U. S. Treasury Department might refuse the 
transfer of the donee because of lack of proper assignment to make 
the transfer effective. A note executed by donor, for surrender of 
bonds previously given to donee as a gift, is supported by considera- 
tion and is valid notwithstanding the fact that the note is not to be 
paid until after donor’s death. 

Decedent, some four years prior to his death, gave the plaintiff, 
a niece of decedent’s wife, certain bonds to the value of $14,000. A 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §605. 
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few days later he also gave plaintiffs certain other bonds to the value 
of $5,000. Plaintiff’s husband placed the bonds in a safety deposit 
box in a bank. At the time the decedent gave the plaintiff these 
bonds, he owned several farms and was indebted in the sum of $16,000 
for a farm loan. Later decedent was notified that he would be 
charged a commission to renew the farm loan. Decedent thereafter 
stated to plaintiff that he did not wish to pay the five per cent com- 
mission for a renewal of the farm loan because he felt the broker 
was unjust in making the charge for the renewal loan. Decedent 
thereupon asked plaintiff to sell the bonds he gave her and use the 
proceeds to pay the farm loan and that decedent would give the 
plaintiff a note for $20,000 in payment of the bonds. Plaintiff there- 
upon delivered bonds to decedent who in turn delivered to the plain- 
tiff a note for $20,000. Decedent sold the bonds and from the 
proceeds paid the indebtedness on his farm. Plaintiff brought suit 
against defendants, executors of estate of decedent, for the recovery 
of the sum of $20,000 as evidenced by decedent’s note. The evidence 
showed that the decedent confirmed this transaction by a letter di- 
rected to the plaintiff upon advice of his attorney. The letter stated 
that the note given for the bonds ‘‘ was all a gift’’ and that at deced- 
ent’s death plaintiff was to collect $20,000 from his estate. The plain- 
tiff contended that there had been a valid gift of the bonds to her and 
that there was a valid consideration for the note. The defendants con- 
tended that the bonds could not be the subject of a gift because there 
was not a valid transfer by proper assignment assented to by the 
Treasury Department and also that there was no consideration for 
the note of $20,000. 

It was held that irrespective of the possible refusal of the Treasury 
Department to transfer the bonds without proper assignment to the 
plaintiff, which was a matter wholly between the plaintiff and the 
Treasury Department, nevertheless there was a valid gift of the bonds 
to the plaintiff and that if the jury so found, it was immaterial to 
plaintiff’s recovery on the note that it was not to be paid until after 
decedent’s death. 


Action by Ada R. Atchison against John Melvin Weakley and an- 
other, executors of the estate and will of John R. Weakley, deceased, 
and Jewell Cummings administrator pendente lite of the estate of John 
R. Weakley, deceased, on a note. From a judgment for plaintiff, de- 
fendants appeal. Affirmed. 

Cross & Cross, of Lathrop, C. B. DuBois, of Grant City, and Walter 
A. Raymond, of Kansas City, for appellants. 

J. Dorr Ewing, of Mayville, and Stephen K. Owen and Chas. H. 
Mayer, both of St. Joseph, for respondent. 


BRADLEY, C.—This cause was commenced on August 20, 1937, and 
the petition is in two counts, each upon a separate promissory note. 
The first count was to recover on a note for $1,050 dated June 13, 1936, 
and the second was to recover on a note for $20,000 dated March 1, 1934. 
The cause, on the second count, has been tried twice and appealed twice. 
At the first trial plaintiff recovered on the first count, but lost on the 
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second. Plaintiff appealed from the judgment against her on the second 
count, and the judgment was reversed and the cause remanded. Atchison . 
v. Weakley et al., 347 Mo. 748, 148 S. W. 2d 745. Defendants did not 
appeal from the judgment in favor of plaintiff on the first count, and 
that count is not here involved. 

At the second trial on the second count the verdict and judgment 
went for plaintiff for the face of the $20,000 note, plus interest in the 
sum ci $12,303, making a total of $32,303, and defendants appealed. 

Plaintiff says that the notes were executed by J. R. Weakley, deceased. 
The evidence at the second trial was substantially as it was in the first. 
The facts necessary to understand the case are succinctly stated in the 
prior opinion and we adopt them here: 


‘* At the age of seventy-nine and after an illness of only a few days, 
Weakley died January 20, 1937, at the home of plaintiff, where he had 
resided for four years. He was a widower and left only collateral heirs. 
Plaintiff was a niece of Weakley’s wife. 

‘‘There was evidence tending to show that on Dec. 6, 1933, Weakley 
gave bonds to plaintiff of the value of $14,000. On Dec. 16, 1933, he 
also gave bonds to her of the value of $5,000. Plaintiff’s husband placed 
the bonds in his safety deposit box in the First National Bank of St. 
Joseph. At that time Weakley owned several farms. He owed a balance 
of $16,000 on a farm [loan]. On Jan. 1, 1934, he was informed that he 
would be charged a commission to renew the loan. Thereafter he stated 
to plaintiff that he did not want to pay five per cent commission for a 
renewal of the loan; that he had been doing business with the broker 
for many years and that it was not just to charge him for the renewal. 
He also stated that, if legal, he would buy the bonds from plaintiff, sell 
them and use the money to pay the loan on said farm. He also stated 
that he would give plaintiff his note for $20,000 in payment for the 
bonds. After Weakley and plaintiff obtained legal advice, plaintiff sold 
the bonds to Weakley for $20,000. The bonds were delivered to Weakley, 
who delivered to plaintiff the $20,000 note dated March 1, 1934. Weakley 
sold the bonds and from the proceeds paid the indebtedness on the farm.’’ 


Error is assigned (1) on alleged improper argument of counsel; (2) 
on plaintiff’s instructions 3 and 5; (3) on the refusal of defendants’ 
instructions 4, 5 and 7; and (4) on the alleged hostile attitude of the 
court ‘‘towards defendants and their counsel.’’ 

Mr. Ewing opened the argument for plaintiff, and his argument 
appears in the record. At the outset of his argument Mr. Ewing said 
that ‘‘they (defendants) come in and say he (deceased) didn’t know 
what he was signing.’’ Immediately following this statement the record 
shows: ‘‘Then, you are to decide this case without the benefit of hearing 
the defendant or plaintiff testify in the case; since this was a transaction 
between a person now deceased and a living person—Mr. DuBois (inter- 
rupting) : We object to any argument on that. The Court: I will permit 
him to say—objection overruled. Mr. DuBois: We object and ask that 
the jury be discharged. He has no right to argue that the woman has not 
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a right to testify (exception). Mr, Ewing (continuing) : You have seen 
this woman during the last three days; not only a chance to observe her, 
but I think a chance to find out what people in that community really 
think about her and the executor saw fit to attend court for the first two 
days of the trial, but when it came to going on the witness stand, for 
some reason he didn’t show up. I think a pretty good reason why he 
didn’t want to go on the witness stand is he would have had to explain 
a lot of things on cross examination as to what is going on in this estate. 
Pross T. Cross: We want to make a little record. We want to object 
and move the court to instruct the jury to disregard that statement. 
The Court: What somebody might have said and didn’t say—let’s don’t 
do that. Mr. Ewing: Do I understand that their failure to call him, they 
may draw that inference? The Court: All right. Mr. Ewing (continu- 
ing) : I think I have a right to draw the inference that if that man had 
taken that stand—Pross T. Cross (interrupting): We want to object. 
They did not subpoena this administrator here and we object to that 
and move the court to instruct the jury to disregard that statement and 
reprimand Mr. Ewing for making statements of that kind. The Court: 
Motion to curtail the argument overruled—proceed (exception).’’ 

Plaintiff says that the motion for a new trial did not call to the 
attention of the trial court the argument on the failure of the executor 
to testify. On the subject of argument the motion alleges only as follows: 

In overruling defendants’ objections to argument of one of the attor- 
neys for plaintiff to the jury, J. Dorr Ewing, in arguing to the jury that 
plaintiff, on account of the death of John R. Weakley, could not testify 
in the case, and that plaintiff would have more evidence in the case if 
plaintiff could testify and was handicapped in the case and could not 
present her case to the jury except under such handicap because plaintiff 
could not testify and was not a competent witness under the law. 


“In not declaring a mistrial and discharging the jury at the request 
of defendants by reason of said objectionable argument by J. Dorr Ewing 
to the jury arguing and stating that plaintiff was handicapped and could 
not present her case to the jury more completely because plaintiff could 
not testify under the law.’’ 


Absent assignment in the motion for a new trial as to the argument 
on the failure of the executor to testify, that complaint is not for review. 
Beebe v. Kansas City, 327 Mo. 67, 34S. W. 2d 57, loc. cit 58; Arnold v. 
May Dept. Stores Co., 337 Mo. 727, 85 S. W. 2d 748, loc. cit. 756. 

Plaintiff also says that defendants did not ‘‘as a matter of fact,’’ in 
the motion for a new trial, call to the attention of the trial court what 
counsel said as to the jury deciding the ease ‘‘without the benefit of 
hearing the defendant or plaintiff testify in the case; since this was a 
transaction between a person now deceased and a living person.’’ But 
assuming, without deciding, that the motion for a new trial was sufficient 
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on this point, still the question remains: Was such prejudicial? 
alleged maker of the note, J. R. Weakley, deceased, of course, was not - 
a defendant. By the language ‘‘since this was a transaction,”’ etc., the 
inference might be that counsel was going to tell the jury, as he under- 
stood it, why plaintiff had not testified, but whatever he had in mind 
was not completely expressed. After the objection counsel abandoned 
the subject, and never returned to it. Certainly defendants were not 
prjudiced by what counsel said. 

As appears, error is assigned on plaintiff’s instructions 3 and 5. 
Defendants, in the answer, alleged undue influence by plaintiff’s hus- 
band, Ben A. Atchison, upon J. R. Weakley. Instruction No. 3 told 
the jury that there was no evidence of such influence. Defendants, in 
the brief, ‘‘concede that the issue of undue influence should not have 
been submitted to the jury.’’ Giving withdrawal instructions is a matter 
for the sound discretion of the court, and unless such discretion is 
abused, there is no ground to complain, and we do not think that giving 
the instruction confused the jury or that discretion was abused. Kick v. 
Franklin et al., 345 Mo. 752, 187 S. W. 2d 512, loc. cit. 516; Yuronis v. 
Wells, 322 Mo. 1039, 17 S. W. 2d 518, loc. cit. 521; Felber v. Union 
Electric Light & Power Co. et al., 340 Mo, 201, 100 S. W. 2d 494, loc cit. 
498; Wright v. Quattrochi et al., 330 Mo. 173, 49 S. W. 2d 3, loe cit. 7. 

Instruction No. 5 follows: ‘‘The court instructs the jury that if you 
find and believe from the evidence that during the month of December, 
1933, John R. Weakley, now deceased, delivered to the plaintiff United 
States bonds having a face value of $19,000, and that he intended by said 
act, if you so find, to then and thereby vest absolute control and owner- 
ship of said bonds in the plaintiff, and that the plaintiff then accepted 
said bonds, and that thereafter, on or about the lst day of March, 1934, 
the plaintiff, at the request of the said John R. Weakley, returned said 
bonds to the said John R. Weakley, and that said bonds were on said 
date of the value of more than $20,000, and that, in exchange for said 
bonds, if you so find, the said John R, Weakley, under the name of 
J. R. Weakley, executed and delivered to the plaintiff his promissory 
note for $20,000, introduced in evidence as plaintiff’s exhibit No. 2, then, 
regardless of every other fact and circumstance in this case, your verdict 
should be for the plaintiff... .’’ 

The bonds which plaintiff claims that John R. Weakley gave to her 
were United States registered bonds, and defendants contend that ‘‘these 
registered bonds were not the subject of a gift in any event, but that 
the evidence in this case wholly fails to show such a transfer by proper 
assignment as would be effective in any event.’’ 

In Gosney v. Costigan et al., 326 Mo. 1215, 33 S. W. 2d 947, an 
alleged gift of United States registered bonds was involved and on the 
question of donee’s title, absent endorsement by the donor, the court 
said (33 S. W. 2d loc, cit. 954) : ‘The fact that the United States Treas- 
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ury Department might have refused to transfer the bonds to Costigan 
individually does not tend to prove that Costigan did not accept the gift. 
If the title actually passed te Costigan by a timely acceptance of the gift, 
the matter of securing transfer on the records of the government was 
entirely between Costigan and the government.’’ We think that the 
ruling in the Gosney case rules the question here. See, also, In re 
Diskin’s Estate, 105 Pa. Super. 519, 161 A. 893; Underwood v. Under- 
wood, 43 Ga. App. 643, 159 S. E. 725. 

On the question of the validity of the gift of the registered bonds, 
absent the endorsement of donor, Weakley, defendants cite Grosfield v. 
First National Bank, 73 Mont. 219, 236 P. 250; Decker v. Fowler, 199 
Wash. 549, 92 P. 2d 254, 131 A. L. R. 961; Patterson v. Citizens’ 
National Bank, 143 Kan. 376, 55 P. 2d 352; In re Owens’ Estate, 177 
Mise. 1006, 32 N. Y. S 2d 747. 

In the Grosfield case the bonds involved were stolen; in the Decker 
ease the bonds were not transferable; in the Patterson case the bonds 
were state soldiers’ bonus bonds of Kansas, embezzled by the guardian of 
minors. In the Owens’ Estate case, the bonds concerned were Baby 
Bonds, authorized by the Second Liberty Bond Act, 1917, 31 U.S. C. A. 
§ 752 et seq. Voluntary transfer was prohibited. 

The further contention is made that plaintiff’s instruction No. 5 is 
bad because it ignores a letter of explanation typed by plaintiff’s hus- 
band and signed by Weakley December 30, 1936, approximately 2 years 
and 10 months after the execution of the $20,000 note on March 1, 1934. 
Before Weakley sold the bonds and paid off the mortgage on his farm he, 
in company with plaintiff’s husband, went to see Judge R. E. Culver, a 
prominent lawyer of St. Joseph, Missouri, to ascertain, according to 
Judge Culver’s evidence, if he (Weakley) could legally take the bonds 
back and give plaintiff his note. Judge Culver testified that on that 
occasion Weakley told him that he had given and delivered the bonds to 
plaintiff, and explained why he wanted to take them back and give his 
note. Judge Culver advised that such could be done, but suggested that 
if the bonds were taken back ‘‘there would be no evidence probably he 
had ever given them to her (plaintiff) because she could not testify in 
ease of his death and probably there should be something in writing, 
and sitting there at my desk I scribbled off something. As near as I 
recall it was that he had given her these bonds and wanted to get the 
bonds (back) to pay indebtedness and repay her by giving her a note 
and interest. I do recall something about some notes. It seemed he 
borrowed from her a little money from time to time. . . . I think this 
statement went on to say he wanted to get back these bonds for use in 
paying off indebtedness he owed; that he would give her a note, possibly 
payable in a year. I would not be certain as to that—to repay her the 
amount. $20,000.00 is my recollection of the amount and the note was 
to bear interest. I am not sure whether I put that in or not. I don’t 
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recall what the agreement was as to interest and he was to pay her back 
with interest and something about these other notes.’’ 

What Judge Culver prepared, according to the evidence of plaintiff’s 
husband, was in form, a letter by Weakley to plaintiff. Mr. Atchison 
(plaintiff’s husband) testified that when he and Mr. Weakley returned 
home from St. Joseph, on the day Judge Culver advised them, and on 
the day the bonds were sold, he copied what Judge Culver had prepared 
and that Weakley, on that night, executed and delivered the $20,000 
note and signed and delivered to plaintiff the letter copied by him from 
what Judge Culver had written. At the time of the execution of the 
$20,000 note plaintiff held 2 or 3 other small notes of Weakley’s, which 
were given to her for money loaned. On June 13, 1936, the amount 
then due.on the small notes was $1,050, and on that date Weakley took 
up the small notes and gave plaintiff the $1,050 note which is the note 
sued on in the first count of the petition, but not here involved, as stated. 
According to plaintiff’s husband, at the time of the execution of the 
$1,050 note, Weakley said: ‘‘I must write another letter because condi- 
tions have changed; instead of having $20,000, and two or three little 
notes, you only have two.’’ What may be termed the first letter of 
explanation was returned to Weakley when the $1,050 note was executed, 
but he did not write another letter until December 30, 1936, some six 
months after the execution of the $1,050 note. What may be termed 
the second letter of explanation follows: 

‘‘Gower, Missouri 
‘‘December 30, 1936. 
‘*Mrs. Ada Atchison 
‘Gower, Missouri 
‘*My dear niece: 

**On the advise of my attorney and in order that you may fully 
understand what provision I have made for you, I am explaining it in 
writing. 

‘*The note I gave you (20,000.00) twenty thousand dollars in March 
1, 1934, was all a gift. You also have my note for (1050.00) one thou- 
sand and fifty dollars which you loaned me dated June 13, 1936. In 
addition to this I have left you (1000.00) one thousand dollars in my 
will. I will continue to pay you interest on the one thousand and fifty 
dollar note while I live. 

“At my death you will collect from my estate the (20,000.00) 
twenty thousand dollar note and the one thousand and fifty dollar note 
with interest then due, and the one thousand also left you by my will. 

**J. R. Weakley.’’ 

Plaintiff’s husband testified that Weakley dictated the letter to him 
and that he ‘‘copied on the typewriter and he (Weakley) signed it.’’ 
Judge Culver was asked about the italicized part of the letter, and said: 
“*T don’t believe I wrote it that way.’’ 

As supporting the complaint that instruction 5 ignored the letter of 
explanation, defendants cite Simpson v. Van Laningham, 267 Mo. 286, 
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183 S. W. 324; Trautman v. Schroeder, 230 Mo. App. 985, 93 S. W. 2d 
303; Trautz v. Lemp et al., 329 Mo. 580, 46 S. W. 2d 135; Jordon v. 
Daniels, 224 Mo. App. 749, 27 S. W. 2d 1052. It will not be necessary 
to analyze these cases. Neither of them supports the contention that 
instruction 5 is bad because it does not tie up with the letter. Defendants 
do not say or suggest in what way or manner instruction 5 should have 
referred to the letter. 

Defendants say that plaintiff’s instruction No, 5 is ‘‘argumentative 
in form, assumes facts, and eliminates defendants’ theory of the facts.’’ 
Manifestly, there is no substantial merit in this complaint. 

Defendant’s refused instruction No, 4 follows: ‘‘The jury are in- ' 
structed that even though they may find from the evidence that John R. 
Weakley signed and executed the $20,000.00 note sued on in the second 
count of plaintiff’s petition, yet, if you further find that there was no 
consideration therefore, and that the said Weakley received no bonds 
therefore, and that said note was all a gift, and that, at the time said 
note was so signed and executed, if it was, it was understood and agreed 
to by and between the said Weakley and the plaintiff, Ada A. Atchison, 
that said note was not to be paid until after the death of the said John R. 
Weakley, then, under the law, said note was and is null and void, and, if 
you so find the facts to be, your verdict will be for defendants and 
against the plaintiff on the second count of the petition and on the 
$20,000.00 note sued on therein.’’ 

The court gave defendants’ instructions 3, and 6, as follows: 


‘*(3) The jury are instructed that even though you may find from 
the evidence that John R. Weakley signed and executed the $20,000.00 
note sued on in the second count of plaintiff’s petition, yet, if you further 
find that there was no consideration therefore, and that the said John R. 
Weakley received no bonds therefore, then,. under the law, said note is 
null and void, and if you so find the facts to be, your verdict will be for 
the defendants and against the plaintiff on the second count of the 
petition, and on the $20,000.00 note suéd on therein.”’ 

‘*(6) The jury are instructed that the burden is upon the plaintiff 
to prove by the greater weight of all the credible evidence in this case, 
to the reasonable satisfaction of the jury, that the alleged or claimed 
gift of $19,000.00 in registered U. S. bonds were given to her, the plain- 
tiff, by the said John R, Weakley in December, 1933, and if upon a 
consideration of all the evidence the jury finds that plaintiff has not 
shown said fact, if it be a fact, by the greater weight and preponderance 
of the evidence, then you should find this issue against the plaintiff, and 
in favor of the defendant estate.’’ 


It will be noted that everything in defendants’ refused instruction 4 
is, in effect, covered by defendants’ given instructions 3 and 6, when 
considered together, except that the note was not to be paid until after 
Weakley’s death. 

If the $20,000 note was executed as plaintiff’s case tends to show, and 
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the jury so found, then it would not be of consequence that the note was 
not to be paid until after Weakley’s death. Maze v. Baird, 89 Mo. App..- 
348; Robbins v. Estate of Robbins, 175 Mo. App. 609, loc. cit. 615, 158 
S. W. 400; 8 C. J. 136, § 236; 10 C. J. S., Bills and Notes, p. 544, § 96; 
8 Am. Jur., Bills and Notes, p. 27, § 281. 

Complaint is made on the refusal of defendants’ instructions 5 and 7. 
These, respectively, told the jury that in passing on the question as to 
whether Weakley signed the $20,000 note or made a gift of the bonds 
to ‘‘take into consideration all the facts and circumstances in connection 
with such alleged transaction and shown in evidence.’’ These instruc- 
tions are cautionary, and their giving was within the sound discretion 
of the court. Certainly the jury was not in any way limited in the 
consideration of defendants’ evidence by the refusal of these instructions. 

There is no merit to the assignment on the alleged hostile attitude 
of the court towards defendants and their counsel. The judgment should 
be affirmed and it is so ordered. 


Bank Liable Under Creditor-Debtor Relationship for 
Collection of Check Misappropriated 


by Depositor 


Drainage District No. 7 of Poinsett County v. Citizens Bank of Jonesboro, 
Supreme Court of Arkansas, 170 S, W. Rep. (2) 60 


A bank to which a court clerk presents a check, received by him 
in his official capacity as a tax collector for drainage district, for 
collection, and said bank not being designated as depository of public 
funds, although put on notice of clerk’s breach of trust, fails to 
investigate clerk’s actions, issues a deposit slip, opens a ledger account, 
charges collection charge against full amount of check, and takes a 
check from the clerk for the balance a few days after receiving the 
check is liable to the drainage district. The bank becomes the clerk’s 
debtor rather than his agent after collection of the funds. After 
collection of the funds by the bank the funds became a general 
deposit creating relationship of creditor and debtor between the clerk 
and the bank. 

A circuit court clerk, as such, was collector of delinquent taxes for 
the plaintiff, a county drainage district. The clerk in said capacity 
received a check of $5,692.48 payable to the order of ‘‘Jas. A. Smith, 
Clerk,’’ for delinquent taxes due the drainage district. The clerk 
did not pay the $5,692.48 to the drainage district nor was it de- 
posited in any bank designated as its depository. He presented the 
check to defendant bank, which was not designated as depository of 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §410. : 
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public funds, for collection. The defendant bank thereupon issued a 
deposit slip to the clerk and opened a ledger account in the clerk’s 
name, showing the item as a deposit with a notation ‘‘for collection.”’ 
At the time he presented the check for collection, the clerk told the 
teller that he wanted the money in thousand dollar bills and that this 
transaction was to be kept secret. The defendant bank transmitted 
the check to drawee bank for collection and received $5,683.92 being 
the full amount less $8.55 collection charge. The defendant bank 
thereupon procured five one thousand dollar bills from another bank 
and upon receipt of a check for $5,683.92 signed by the clerk as 
follows: ‘‘Jas. A. Smith, Clerk,’’ paid him the said amount in five 
one thousand dollar bills and the balance in other denominations of 
currency. The plaintiff, drainage district, brought suit against the 
defendant bank for recovery of the full amount of the check. The 
defendant bank contended that it was not liable inasmuch as it did 
not accept the check as a general deposit. 

It was held that the defendant was liable to the plaintiff for 
knowingly participating in the clerk’s breach of trust. The defendant 
bank had sufficient notice of the facts to put it on inquiry with 
reference to clerk’s actions and it should have made an investigation 
into the circumstances surrounding the transaction which would have 
disclosed to defendant bank the clerk’s breach of trust. The defend- 
ant bank was liable irrespective of whether it was clerk’s agent or 
debtor. However, the facts in the instant case show that the defend- 
ant bank was a debtor of the clerk, since after the defendant bank 
collected the amount of the check, the funds became a general deposit 
creating relationship of creditor and debtor between clerk and the 
defendant bank. 


Action by Drainage District No. 7 of Poinsett County and others 
against the Citizens Bank of Jonesboro. From a judgment for defend- 
ant, plaintiffs appeal. 

Reversed and rendered. 

House, Moses & Holmes, of Little Rock, for appellant. 

Lamb & Barrett, of Jonesboro, for appellee. 


McFADDEN, J.—Appellant district and the commissioners thereof 
filed suit in the Craighead Chancery Court against appellee bank seeking 
judgment for $5,692.48. From an adverse decision, there is this appeal. 

‘On December 10, 1941, and for several years prior thereto, and for 
sometime thereafter, James A Smith was the clerk of the circuit court. 
and the chancery court of Poinsett County, Arkansas; and as said clerk 
he was the collector of delinquent taxes of Drainage District No. 7 of 
Poinsett County. On December 11, 1941, Smith received from Landers’ 
Gin a check dated December 10, 1941, drawn on the Bank of Marked 
Tiree, Arkansas, payable to the order of ‘‘Jas. A. Smith, Clerk’’ for the 
sum of $5,692.48, and bearing the notation ‘for 1939 D. D. #7 tax.’’ 
This check was delivered to Smith in his official capacity as collector of 
the delinquent drainage tax, and he issued therefor, on the regular 
form, the certificate of redemption of Drainage District No. 7 of Poinsett 
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County to Landers Bros. for the redemption of certain lands for the 
delinquent drainage taxes of the said district for the year 1939. James A. . 
Smith did not pay the said $5,692.48 or any part thereof to the Drainage 
District No. 7 or to any bank designated as its depository, and the dis- 
trict never received the said amount or any part thereof. 

On December 11, 1941, James A. Smith took the said check in person 
to the appellee bank and endorsed it ‘‘Jas. A. Smith, Clerk.’’ The 
Citizens Bank of Jonesboro was not a bank designated as a depository 
by the County Depository Board of Poinsett County (as provided by 
Section 4327 of Pope’s Digest), neither was the Citizens Bank of Jones- 
boro a bank designated as a depository for the funds of the appellant 
drainage district (as provided by Section 4328 of Pope’s Digest). The 
teller of the bank received the check as a collection item and issued to 
James A. Smith, Clerk (under date of December 11, 1941) a regular 
form of deposit slip, placing on the slip opposite the amount, the words, 
‘For Collection’’ and also placing on the deposit slip the words ‘‘ Marked 
Tree, Landers’ Gin.’’ The bank opened up a ledger page in the name 
of ‘‘ James A. Smith, Clerk,’’ and showed the item on the ledger page as 
a deposit under date of December 11, 1941. The ledger page carried the 
typewritten notation ‘‘For Collection.’’ 


Mr. Gerald McGhee, the assistant cashier of the bank, overheard 
Smith inform the teller that he (Smith) wanted the money in thousand 
dollar bills, so Mr. MeGhee called Smith back into the bank and told 
him that the bank did not at that time have bills in that denomination. 
Smith told the said bank cashier to send the check down to Marked Tree 
and get the money ; and Smith asked how many days it would take before 
he could get the money, and was advised that it would be about three 
days. In the same conversation, Smith cautioned the bank cashier that 
he wanted it strictly understood that no one was to know about this 
check and that no checks were to be drawn against it and that he wanted 
the check sent down to Marked Tree and that he wanted the money, and 
he asked the cashier to secure thousand dollar bills in which to pay him 
in currency the proceeds of the check. The appellee bank sent the 
check direct to the Marked Tree bank for collection and remittance show- 
ing that the item was endorsed by ‘‘Jas. A. Smith’’ omitting the word 
‘‘elerk.’’? The bank of Marked Tree remitted to the Citizens Bank of 
Jonesboro in the form of an exchange and charged the Citizens Bank 
$8.55 as exchange. The Citizens Bank ordered from a Memphis bank 
five one-thousand-dollar bills; and on December 15, 1941, Smith went 
to the Citizens Bank of Jonesboro and signed a check for $5,683.92 
(representing the full amount less the Marked Tiree exchange). This 
check was signed ‘‘Jas. A, Smith, Clerk,’’ and he received therefor 
five one-thousand-dollar bills and the balance in other denominations 
of currency. Mr. McGhee personally handled this final payment to 
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Smith ; and Mr. McGhee, called as a witness by the bank, testified in part 
as follows: 


**Q. Would your bank have accepted that check or its proceeds as a 
deposit from Smith? A. No, sir. 

**Q. Why? A. Well, in the first place—you mean personally ? 

**Q. Either way. <A. Personally we would not accept a deposit 
from Jimmy Smith on account of his reputation for bad checks and in 
the second place I did not know that we was the designated depository. 

**Q. You saw the original check at the time it was deposited in the 
bank? A. Yes, sir. 

a “*Q. You noticed that it was made out to Jimmy Smith, clerk? A. 
es, sir. 

“Q, You noticed that it was marked 1939 taxes, Drainage District 7? 
A. I don’t recall that. 

‘*Q. You noticed that it was drawn by Landers Gin? <A. Yes, sir. 

**Q. You paid the money out directly to Mr. Smith? A. Yes, sir. 

**Q. Some three or four days after it was deposited? <A. Yes, sir. 

**Q. You heard Mr. Smith. He said to you, ‘I want no one to know 
about this.’ You heard him say that? <A. Yes, sir.’’ 

Under the facts in this case, we reach the conclusion that the bank is 
liable, whether the case be viewed from the rules of trusts, or from the 
bank’s defense that it did not accept the check as a general deposit. On 
either theory the bank is liable. 

I. The rules of trusts. 

In the case of Fidelity & Deposit Co. v. Cowan, 184 Ark. 75, 41 8. W. 
2d 748, this court held that public moneys in the hands of a clerk were 
under a trust, and that the clerk, in receiving the money, was a trustee. 
This case answers the appellee’s argument that the money in Smith’s 
hands was not public money. It is clear that Smith as clerk committed 
a breach of trust. 

In Seott on Trusts, Sec. 324, the rule is stated: ‘‘Where a trustee 
deposits trust funds in a bank and commits a breach of trust either in 
making the deposit or in withdrawing the funds, or in misappropriating 
the funds after withdrawal, the question arises whether and under what 
circumstances the bank incurs a liability for participation in the breach 
of trust... . If the bank has notice that the making of the deposit, even 
though it is made in the name of the trustee as such, is a breach of trust, 
it is liable for participation in the breach of trust and is chargeable as 
a constructive trustee of the money so deposited. . . . Where a trustee 
deposits trust funds in a bank, and the bank permits him to withdraw the 
funds with notice that he is committing a breach of trust, it is liable for 
participation in the breach of trust.’’ 

Many cases are cited in the text to sustain the statements. We list 
a few of these: Farmers’ Bank of Alamo v. United States F. & G. Co., 
5 Cir., 28 F. 24 676; Martin v. First National Bank, 51 F. 2d 840; 
American Surety Co. v. Waggoner National Bank, 5 Cir., 83 F. 2d 99; 
Lowndes v. City Nat. Bank, 82 Conn. 8, 72 A. 150, 22 L. R. A., N. S., 408; 
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Miami County Bank v. State, 61 Ind. App. 360, 112 N. E. 40. See 
American Nat. Bank v. Fidelity & Deposit Co., 129 Ga, 126, 58 S. E. 867, — 
12 Ann. Cas. 669, 1909; Ann Cas. 1914B, 677. 

Similarly if the bank receives securities from a depositor and returns 
them to him knowing that he holds them as a fiduciary and intends to 
misappropriate them, the bank is liable. Manhattan Bank of Memphis v. 
Walker, 130 U. 8. 267, 9 S. Ct. 519, 32 L. Ed, 959. 


The general rule was recognized in the case of Helena v. First Nat. 
Bank, 173 Ark. 197, 292 S. W. 140, 141, where Chief Justice Hart, speak- 
ing for the court said: ‘‘The general principle governing the bank’s 
liability is that the officers of the bank, who know that a fund on deposit 
is a trust fund, cannot appropriate that fund to the private benefit 
of the bank, or, where charged with notice of the conversion of the 
trustee, participate with him in appropriating it to his own use, without 
being liable to refund the money, if the appropriation is a breach of 
the trust. Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 916, 
L. R. A. 1915C, 518, and Blanton v. First Nat. Bank of Forrest City, 
136 Ark. 441, 206 S. W. 745.’’ 


In the Helena case, the facts showed that the bank had no notice of 
the conversion by the trustee, and therefore was not liable. But in the 
case at bar, the facts show that the appellee bank had ample notice of 
the breach of trust by Smith. Act 21 of 1935, as found in Section 4327 
et seq. of Pope’s Digest, provides that county boards shall designate 
banks for depositories of county funds and commissioners of improve- 
ment districts shall designate depositories for their respective districts. 
The appellee bank knew Smith personally, and knew that he had a 
record for bad checks, and knew that appellee bank was not designated 
as a depository of public funds, and knew, under the case of Fidelity & 
Deposit Co. v. Cowan, 184 Ark. 75, 41 S. W. 2d 748, that the clerk was a 
trustee of public funds. The check showed on its face that it was made 
to Smith as clerk and that it was for the payment of taxes. Smith’s 
attitude in paying the Jonesboro Bank $8.55 to collect an item on a 
bank in his own county was a suspicious circumstance. Smith’s caution ” 
of secrecy and Smith’s desire to receive the money in large bills—all 
these matters put the appellee bank on notice. It had four days to inves- 
tigate, and yet the record is silent as to any investigation that the bank 
made based on this notice. The testimony of the assistant cashier of the 
bank, who personally handled this item, shows that there was something 
suspicious about the entire transaction. We reach the: conclusion that 
the bank permitted Smith to withdraw the funds with notice that he 
was committing a breach of trust, and so the bank is liable for participa- 
tion in the breach of trust. 


II. The bank’s defense that it did not accept the check as a general 
deposit. 
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The appellee bank claims that it did not receive the check as a regular 
deposit, but received it only for collection, and that the rule in the 
preceding portion of this opinion does not apply, since on a collection 
item the bank is an agent and not a debtor. We think this defense is a 
distinction without a difference, and that the distinction is immaterial. 
The bank had notice of facts sufficient to cause it to make an investiga- 
tion, and any investigation would have disclosed Smith’s breach of trust. 
The bank allowed itself to be a conduit through which the thief carried 
his booty ; and therefore the bank is liable. 

Furthermore; the bank’s defense is without merit. The general rule 
is that ‘‘one depositing a check or other paper for collection, ordinarily 
creates the relation of principal and agent between himself and the bank, 
although after collection the funds will as a rule become a general deposit 
creating the relationship of creditor and debtor between depositor and 
bank.”’ 9 C.J. 8.,; Banks and Banking, § 280, p. 583. In 8 Zollmann on 
Banks and Banking, Perm. Ed., § 5615, cases from many jurisdictions 
were cited to sustain the rule: ‘‘The agency created when paper is placed 
for collection ordinarily continues until the collection is made. It is 
changed to a debtor relation when the collecting bank acquires the title 
to the money collected.’’ In the case of Farmers’ & Merchants’ Bank of 
Bearden v. State, to Use of Calhoun County, 180 Ark. 994, 23 S. W. 2d 
624, 626, this rule was recognized in the following language: ‘‘As we 
have seen, the bank was the agent for Goodwin in the collection of the 
check, yet that relation ceased when the money on the check was received 
and the account of Mrs. Goodwin credited with an equal amount.’’ 

In the present case, we point out that: the bank issued a deposit slip 
to Smith; opened a ledger page for Smith; credited the item on its 
original ledger page; charged the collection charge of $8.55 against the 
full sum of $5,692.48 on the ledger page; took a regular check from 
Smith, drawn on itself, payable to ‘‘Cash”’ for the balance of $5,683.98 ; 
received the check from Smith on December 11 and paid out to Smith 
on December 15; and in the meantime, the Marked Tree bank had 
remitted in Memphis exchange and the appellee bank had ordered five 
bills of one-thousand dollar denomination each. These facts show that 
the principal and agency relationship ceased when the collection was 
made. The bank took title to the Marked Tree exchange and converted 
it to currency and treated it as a deposit. 

In the case of Fidelity & Deposit Co. v. People’s Bank, 44 F. 2d 
19, 20, the Circuit Court of Appeals of the Eighth Circuit said: ‘‘In 
the instances where the banks received from the county treasurer county 
funds and placed them on deposit when they were not legal county 
depositories, they became trustees ex maleficio. Merchants’ Nat. Bank 
[of Helena; Mont.] v. School Dist.[9 Cir.] 94 F. 705; Board of Com’rs 
[of Crawford County] v. Strawn [6 Cir.], 157 F. 49, 15 L. R, A., N.B., 
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"1110; United States F. & G. Co. v. Union Bank & Trust Co. [6 Cir.], 


228 F. 448; American Sur Co. v. Jackson [9 Cir.], 24 F, 2d 768; Fiman v. © 
State of South Dakota, [8 Cir.], 29 F. 2d 776; [William R.] Compton 
Co. v. Farmers’ Trust Co., 220 Mo. App. 1081, 279 S. W. 746. As such 
their absolute liability could be relieved only by restoring the funds 
to the county. The banks in becoming trustees ex maleficio lost their 
right to presume that the county treasurer in withdrawing the funds 
would make proper disposition thereof. Perry on Trusts (7th Ed.) 
vol. 1, § 245; Central Stock & Grain Exchange v. Bendinger [7 Cir.], 
109 F. 926, 56 L. R. A. 875; United States F. & G. Co. v. People’s Bank, 
127 Tenn. 720, 157 S. W. 414; Glasgow v. Nicholls, 124 Wash. 281, 214 
P. 165, 168, 35 A. L. R. 419.”’ 

In this case the United States Supreme Court refused a petition for 
a writ of certiorari, 282 U. S. 901, 51 S. Ct, 218, 75 L. Ed. 793. In the 
ease of State for Use of Walkerton-Lincoln Tp. Consol. Schools v. 
Citizens’ Nat. Bank, 100 Ind. App. 501, 193 N. E. 389, the Appellate 
Court.of Indiana had before it a similar case, and reached the same 
conclusion that we have reached here. 

It follows that the Chancery Court was in error in failing to award 
judgment to the appellant district and its commissioners, and the decree 
is reversed and judgment is rendered here in favor of the District and 
its commissioners and against the appellee bank for the sum of $5,692.48 
with interest at six per cent from May 22, 1942 (the date of the filing 
of the complaint. herein), until paid, and for all costs. 


Holder of Negotiable Note Entitled to Payment 
Irrespective of Breach of Contract by Payee 
After Acquiring Note 


ewer ey! Ene 


Petroleum Acceptance Corporation v. Queen Anne Laundry Service, Inc., 
Supreme Court, 40 N. Y. Supp. (2d) 495 


A holder of a note who receives it prior to knowledge of any 
breach of a contract out of which the note evolves, but has knowledge 
that the contract between payee and maker of note contemplates 
that there be no payment unless contract is performed, is entitled 
to payment of the note irrespective of payee’s subsequent breach of 
the note, and is not precluded from enforcing the note because of 
his knowledge of the conditions stipulated in contract. 

_ Payee of a note executed by defendant, as maker, simultaneously 
with a contract for the sale and installation of electrical equipment 


EL ESSN SES REA RE FES AONE TE ES. PE PT, LEE 
NOTE—For similar decisions see Banking Law Journal Digest (Fitth 
Edition) §631. 
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by the payee, obtained an advance of money from plaintiff, present 
holder of the defendant’s note, on the said contract. Plaintiff took 
an assignment of the contract and of the payments due or to become 
due as collateral security. Later plaintiff advanced further sums of 
money and received the defendant’s note from the payee. Plaintiff 
brought this action as holder of the note against the defendant. 
Defendant contended that payment of the note was subject to the 
performance of the contract and terms herein respecting payment 
of which plaintiff had knowledge. Defendant further contended that 
subsequent to the date plaintiff became holder of the note, the con- 
tract was not performed by plaintiff. 

It was held that plaintiff, as a holder in due course of the note, 
had received it prior to knowledge of any breach of payee’s contract 
with defendant, out of which the note evolved, and therefore was 
entitled to payment of the note without regard to whether or not the 
contract was breached by payee after plaintiff received the note. 
The fact that the plaintiff, as.a holder in due course, had knowledge 
that the contract contemplated that there was to be no payment unless 
the contract be performed, did not preclude enforcement of the note 
even though there was a breach of the contract by the payee after 
the plaintiff acquired the note. 


Action by Petroleum Acceptance Corporation against Queen Anne 
Laundry Service, Inc., on a note. From an order on reargument grant- 
ing plaintiff’s motion under Rules of Civil Practice, rules 113, 114, for 
summary judgment and from the judgment entered thereon,—Misc, —, 


38 N. Y. S, 2d 675, defendant appeals. Affirmed. 

Edward Lazansky, of Brooklyn, for appellant. 

Harry Shereff, of New York City (Louis H. Shereff, of New York 
City, on the brief), for respondent. 

PER CURIAM.—Action by the holder against the maker of a promis- 
sory note. Plaintiff claims to be a holder in due course of a promissory 
note executed by the defendant, dated June 18, 1941. Defendant asserts 
that the note is uncollectible because of certain equities. 

The making and non-payment of the note are admitted by defendant. 
The payee, Sherb, Wood Company, procured its discount with plaintiff 
for a valuable consideration on May 5, 1941. Plaintiff claims that prior 
to that date it advanced sums of money to Sherb, Wood Company on a 
contract which the latter had with defendant for the sale and installation 
of, electrical equipment, and that as security it took an assignment of the 
contract and payments due or to become due from the defendant there- 
under; that later, on May 5, 1941, it advanced further moneys and 
received the note in suit. Defendant says the contract assigned to plain- 
tiff and the note are to be read together. We may accept defendant’s 
contention in this regard. 

Defendant claims that it executed the contract and note simultane- 
ously on February 19, 1941; that plaintiff had the contract assigned to it 
March 3, 1941; that it acquired the note May 5, 1941; that the payment 





THE BANKING LAW JOURNAL 579 


of the note is subject to the performance of the contract and terms 
therein respecting payment, of which plaintiff had knowledge; and that 
subsequent to May 5, 1941, the contract was not performed by Sherb, 
Wood Company. Reading the two instruments together evolves no such 
effect under the adjudicated cases. The contract was made on February 
19, 1941, and Sherb, Wood Company had ninety days within which to 
perform. The contract could not be breached by failure to perform 
earlier than May 20, 1941. The defendant does not claim, and adduces 
no evidentiary proof, that the contract was breached on May 5, 1941, 
when the note was discounted and value therefore was paid by plaintiff. 
Therefore, on the undisputed facts, plaintiff took the note prior to and 
without knowledge of any alleged breach of the contract and became a 
holder in due course. Negotiable Instruments Law, §§ 50, 91. 

It has been settled for more than a century that a holder in due course 
of a note, who received it prior to knowledge of any breach of a contract 
out of which the note. evolved, is entitled to payment thereof without 
regard to whether or not that contract was breached after he received the 
note. Davis v. McCready, 17 N. Y. 230, 72 Am. Dec. 461; Tradesmen’s 
National Bank v. Curtis, 167 N. Y. 194, 60 N. E. 429, 52 L. R. A. 430; 
Enoch v. Brandon, 249 N. Y. 263, 164 N. E. 45; Credit Alliance Corp. v. 
Buffalo Linen Supply Co., 288 App. Div. 18, 263 N. Y. S. 39; United 
States v. Novsam Realty Corporation, 2 Cir., 125 F. 2d 456; United 
States v. Hansett, 2 Cir., 120 F. 2d 121. 

Where the holder in due course of a note has knowledge that the 
basic contract contemplates that there is to be no payment unless the 
contract be performed, that knowledge does not preclude enforcement 
of the note even though there be a breach of the basic contract after the 
holder acquires the note. Tradesmen’s Nat. Bank v. Curtis, supra; 
National Bank of Watervliet v. Martin, 203 App. Div. 390, 196 N. Y. S. 
714, affirmed 235 N. Y. 611, 139 N. E. 755. 

The acquisition of a negotiable note after or simultaneously with the 
acquirement of an interest in the basic contract out of which the note 
evolved permits an examination of the instrument evidencing the same, 
or proof relating thereto, to determine whether separately or in con- 
junction with the note it reveals the existence of a breach of the basic 
contract or transaction, or any other defect under section 91 of the 
Negotiable Instruments Law, at the time the note was received. If either 
vitiating element appears one is not a holder in due course and equities. 
attach, 

In Colonial Discount Co., Inc., v. Rumens, 249 App. Div. 736, 291 
N. Y. 8. 676, affirmed 274 N. Y. 612. 10 N. E. 2d 576, plaintiff took the 
note with knowledge from the accompanying instrument that the basic 
contract. had been breached, and it was not, therefore, a holder in due 
course. 
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This court is committed against the contention of the defendant in an 
analogous situation. Colonial Discount Co., Ine. v. Goodfriend, 226 
App. Div. 764, 234 N. Y. S. 769. There a security agreement in the 
nature of a chattel mortgage was assigned when the note was discounted. 

In advancing its contentions defendant makes no distinction between 
the effect of an assignment of a contract for performance by the assignee 
and an assignment merely as collateral security of a contract or the 
proceeds thereof. The cases it invokes as binding an assignee to perform 
the contract or to be bound by its subsequent breach are cases where 
the assignment was for the purpose of performance and not as collateral 
security. In one case the assignee becomes obligated to perform, while 
in the other no obligation is assumed. If in discounting a note one 
takes as security an assignment of a contract or other instrument con- 
nected with a basic transaction, he acquires no greater knowledge 
respecting the terms thereof than he would acquire if the instrument 
were merely exhibited to him at the time the note was discounted. The 
knowledge he acquires is the same in both instances—no more, no less. 
In each instance, he is apprised that there may be a breach of the contract 
in the future, but that knowledge does not preclude his becoming a 
holder of a note in due course. Tradesmen’s National Bank v. Curtis, 
supra; National Bank of Watervliet v. Martin, supra; Colonial Discount 
Co., Ine., v. Goodfriend, supra. 

We are not concerned with any alleged equities in favor of the defend- 
ant, even if they exist. They cannot be determined on this record. We have 
merely a naked assertion that the basic contract was not performed, 
without any evidentiary showing in respect of the alleged breach which 
may or may not be justifiably asserted. 

Plaintiff, as a holder in due course, is not barred by a breach of the 
basic contract subsequent to May 5, 1941. So to hold would be, in 
disregard of long settled authority, to clog inexcusably the channels of 
ecommerce and hinder the free and easy negotiability of notes, which 
quality is indispensable under the law merchant, intolerant as it is of 
distinctions, lacking substance, destructive of the uniformity upon which 
it is equally insistent. 

These views make it unnecessary to consider the effect of an unam- 
biguous provision in the basic contract which, plaintiff contends, bars 
the assertion by the maker of the note of any claims relating to the 
alleged breach of the basic contract against anyone other than the con- 
tractor, Sherb, Wood Company. 

The order granting plaintiff’s motion for summary judgment and 
the judgment entered thereon should be affirmed, with $10 costs and 
disbursements. 

Order on reargument granting plaintiff’s motion for summary judg- 
ment, and the judgment entered thereon, unanimously affirmed, with 
$10 costs and disbursements. 
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Indorsee’s Right to Bring Suit on Note Containing 
Restrictive Indorsement 


Mazo v. Ed. L. Stock, Inc., Municipal Court of Appeals, District of 
Columbia, 31 Atl. Rep. (2d) 660 


Where payee of a note indorses it for collection account of payee 
and further indorses note without recourse to payee, and it does 
not appear which indorsement was made first, the indorsee (holder) 
of the note is entitled to maintain suit to collect the unpaid balance. 

Decedent executed and delivered a note for $300 to one Stock, 
president and chief stockholder of plaintiff corporation. The note 
was payable to Stock personally and was executed by the decedent 
as an accommodation for one Lepley and was given as collateral 
security for a judgment obtained by the plaintiff corporation against 
Lepley and in consideration of the discontinuance of the creditor’s 
suit of the plaintiff against Lepley. The note bore two indorsements 
one ‘‘For Collection Account of Edward L. Stock,’’ and the other 
‘*Without recourse to me. Ed. L. Stock.’’ The indorsements were 
not dated and it was not evident from the note or the record which 
indorsement was first made. Upon default of monthly payments on 
the note, plaintiff brought suit against decedent and obtained judg- 
ment by default against. decedent. Later plaintiff corporation 
brought this action against defendant, the administrator of decedent’s 
estate, for collection of unpaid balance of the note. The defendant 
contended that plaintiff corporation was not entitled to maintain this 
action because the indorsements on the note showed it to be the per- 
sonal property of Stock and that there was no consideration for 
the note. 

It was held that the plaintiff corporation, as indorsee, could bring 
this action against the defendant on the note. If the indorsement 
‘‘without recourse to me’’ was accepted as the controlling indorse- 
ment, the plaintiff corporation undoubtedly had the right to bring 
suit, for a note indorsed in blank may be negotiated by delivery. 
On the other hand if the indorsement ‘‘For Collection Account of 
Edward L. Stock’’ was accepted as controlling indorsement, it con- 
stituted a restrictive indorsement, conferring on the plaintiff cor- 
poration, as indorsee, the right to bring any action Stock, as indorser, 
could bring. Upon either indorsement, plaintiff corporation was 
entitled to bring suit. The court further held that the plaintiff’s 
dismissal of suit against Lepley was sufficient consideration for the 
note even though the note was not payable to the plaintiff corporation 
but to Stock. 


Action by Ed. L. Stock, Inc., against I. Joseph Mazo, administrator 
of the estate of Louis Miller, deceased, to recover unpaid balance of a 
note. Judgment for plaintiff and defendant appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §698. 
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William Mazo and Morris Abrams, both of Washington, D. C., for 
appellant. 


James F, Bird and H. G. Warburton, both of Washington, D. C., for 
appellee. 


HOOD, A. J.—Prior to December 31, 1940, Ed. L. Stock, Inc., a 
corporation, appellee herein, secured a judgment in the United States 
District Court for the District of Columbia against one Lepley, and 
thereafter filed a creditor’s bill against Lepley seeking discovery and 
collection of that judgment. In consideration of the discontinuance of 
the creditor’s suit, Louis Miller executed and delivered his promissory 
note in the sum of $300.00, dated December 31, 1940, with interest at 
6 per cent per annum, payable in monthly instalments of not less than 
$50.00 and interest. This note was made payable to the order of Edw. L. 
Stock, the president and chief stockholder of Ed. L. Stock, Ine. The 
note was executed by Miller as an accommodation for Lepley and was 
given as collateral security for the payment of the Lepley judgment 
and in consideration of the discontinuance of the creditor’s suit. 

Thereafter appellee brought two actions upon the Miller note for 
eollection of unpaid instalments, The first of such suits was settled and 
dismissed upon payment by Lepley in the presence of Miller of $53.00, 
$50.00 of which was applied to principal and $3.00 to interest. In the 
second suit, judgment was taken against Miller by default. The $53.00 
payment, besides being credited on the Miller note, was likewise credited 
on the Lepley judgment. 

Miller having died, the present action was brought below against the 
administrator of his estate for the collection of the unpaid balance of 
the note. Jurisdiction of the lower court to entertain suit against an 
administrator is given by Section 4(a) of the Municipal Court Act of 
April 1, 1942.1 

The trial court awarded judgment in favor of the plaintiff for the 
unpaid balance of the note and from that judgment this appeal was 
taken. The case was submitted on briefs without argument. 

Appellant makes two main contentions, namely, (1) that appellee 
was not entitled to maintain this suit, and (2) absence of consideration 
for the note. In view of the two former suits, it is doubtful that either 
contention is timely made, but we shall nevertheless consider them. 

The note was made payable to Edw. L. Stock and bore two indorse- 
ments, one ‘‘ For Collection Account of Edward L. Stock,’’ and the other 
‘Without recourse to me. Edw. L. Stock.’’ The indorsements were 
not dated and it is not evident from the note or the record which indorse- 
ment was first made. Appellant argues that the indorsements show the 
note to be the personal property of Edward L. Stock and that the cor- 


1Public Law No. 512, 77th Congress, 2d Sess., 56 Stat. 192. 
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poration, therefore, had no right to bring suit upon the note. However, 
the corporation had possession of the note and had previously brought 
two actions upon it, and there was positive testimony that the note was 
its property. If the indorsement ‘‘ Without recourse to me’’ is accepted 
as the controlling indorsement, appellee undoubtedly had a right to bring 
suit, for a note indorsed in blank may be negotiated by delivery.2 On 
the other hand, if we accept the indorsement ‘‘For Collection Account 
of Edward L. Stock’’ as the controlling indorsement, it constituted a 
restrictive indorsement, conferring upon the indorsee the right to bring 
any action that the indorser could bring.* Under either indorsement 
appellee is plainly entitled to maintain the suit. 

With respect to the contention of absence of consideration, appellant 
argues that since the note was payable to Stock personally and it was 
the corporation which dismissed its suit, no consideration existed for 
the giving of the note to Stock personally. In view of the fact that the 
note was executed by Miller in consideration of the dismissal of the suit 
against Lepley, it is not material whom the corporation designated as 
payee. The corporation could have taken the note payable to itself, 
to its agent or even to a total stranger, and likewise could have taken 
the note payable to itself and then indorsed it to anyone it pleased. The 
consideration—the discontinuance of the creditor’s suit—remained the 
same. . 

We have examined the other points raised in appellant’s brief and 
find them to be without merit, The judgment of the lower court was 
correct and is therefore affirmed. 


2D.C. Code (1940) tit. 28, sec. 305. 
3D.C. Code (1940) tit. 28, sec. 308. 


Mistake of Fact in Loan Transaction Purges It 
from Usury 


Jones v. Hernando Bank, Supreme Court of Mississippi, 13 So. Rep. 
(2d) 31 


A mistake of fact purges a transaction of usury whereas a mistake 
regarding legal effect of a purposeful act is a mistake of law and the 
actor is bound by its result, 

Plaintiff originally executed two notes in the amounts of $7,400 
and $2,600 respectively, bearing eight per cent interest and payable 
to the defendant bank. Later plaintiff filed an application with the 
Federal Land Bank for a loan of $12,500. Subsequently the plain- 


NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1565. 
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tiff’s application was approved for $5,000, with the understanding 
that the outstanding indebtedness to the defendant bank would be 
sealed down to $2,350, bearing six per cent interest. This agreement 
was executed and remittances to the amount of $5,014.75 were made 
to defendant bank. Later plaintiff executed a note to the defendant 
bank for $2,800 at eight per cent interest. This note was renewed 
from time to time in such amounts as represented intervening credits 
upon the principal. At the time that defendant bank originally 
brought suit against the plaintiff, the outstanding renewal note was 
in the sum of $1,051. The defendant bank’s suit was for the sum 
of $3,298.11, being the balance due on the original indebtedness of 
$10,000. The lower court found for the defendant bank and from 
this judgment plaintiff appealed. The plaintiff in appeal contended 
that pursuant to agreement with Federal Land Bank, the true bal- 
ance due defendant bank was $2,350, and that the taking of the note 
by the defendant bank for $2,800 constituted an usurious overcharge 
in excess of twenty per cent in violation of statute, and therefore the 
entire indebtedness was uncollectible. Plaintiff further contended 
that the note was in flagrant disregard of the refinancing agreement, 
against public policy and fraudulent. 

It was held that the transaction was not tainted with usury. To 
constitute usury, there must be an intent to commit the act which 
results in the exaction of a usurious charge. The evidence in the 
instant case explained the failure of the defendant bank to recast 
the indebtedness of the plaintiff pursuant to the intent of the agree- 
ment, and therefore being a mistake of fact purged the transaction 
of usury. The court however found the true balance to be $2,350 and 


computation of amount owed was made on the basis of $2,350. 


Action by Hernando Bank against M. W. Jones, for balance due on 
an indebtedness. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

J. F. Dean, of Senatobia, and H. Grady Johnston, of Hernando, for 
appellant. 

Holmes & Bowdre, of Hernando, for appellee. 


ALEXANDER, J.—The Hernando Bank sued Jones for $3,298.11 
alleged to be the balance due, with attorneys’ fees, upon an original 
indebtedness of $10,000, bearing eight per cent interest. This indebted- 
ness was represented by two notes in the respective amounts of $7,400 
and $2,600. 

In order to take up these obligations, Jones filed on November 9, 1933, 
an application with the Federal Land Bank for a loan of $12,500. Sub- 
sequently such application was approved for $5,000 with the understand- 
ing that the outstanding indebtedness to the Hernando Bank would be 
scaled down by it to $2,350, such balance to bear six per cent interest. 
Such agreement was executed April 3, 1934, whereupon in October and 
November, 1934, remittances were made to the Hernando Bank by the 
Federal Land Bank totaling $5,014.75. 

It is contended by Jones that thereupon the total amount owing by 
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him to the Hernando Bank was $2,350. For some unaccountable reason, 
on November 24, 1934, Jones executed a note to this bank for $2;800 at 
eight per cent interest. This note was renewed from time to time in 
such amounts as represented intervening credits upon the principal, and 
at the time of the suit the outstanding renewal note was in the sum of 
$1,051.10. 

Appellant contends that since the proper balance due by him to 
appellee, pursuant to the agreement with the Federal Land Bank, was 
$2,350, the taking of a note by appellee for $2,800 represented a usurious 
overcharge in excess of twenty per cent, and that under Code 1930, 
Section 1946, the entire indebtedness became nonexigible. It is further 
asserted that the taking of this note was in flagrant disregard of the 
refinancing agreement and was against public policy and fraudulent. 
The bank insists that the defense of usury was not properly pleaded 
since it was sought to be inserted into the bill by oral motion and order. 
Whether the amendment was properly made (as to which see Code 1930, 
Section 724), we do not decide for the reason that we have concluded 
that the transaction is not tainted with usury. 

To constitute usury, there must be an intent to commit the act which 
results in the exaction of a usurious charge. When such act is the result 
of mistake or misapprehension, this necessary element is lacking. This 
does not mean that one may be held guiltless merely because he did not 
deliberately violate the statute or because he was ignorant of or mis- 
interpreted the statute. It is necessary that he purposely do the thing 
which results in usury. That is to say, a mistake of fact purges the 
transaction of usury, whereas a mistake as to the legal effect of a pur- 
poseful act is a mistake of law and the actor is bound by the result. 
Smythe v. Allen, 67 Miss, 146, 6 So. 627. 

The president of the appellee bank, who signed the agreement with 
the Federal Land Bank, died about the time it went into effect. There 
were other circumstances which the chancellor evidently found explained 
the failure of the bank to recast the indebtedness of Jones pursuant to 
the intent of the agreement. 

The original notes of $7,400 and $2,600 which constituted Jones’ debt 
to the bank appear not to have been surrendered to him, but were retained 
as evidences of his continuing obligation. Nor was there a new note 
executed for the agreed principal balance of $2,350. Instead, the present 
officials of the bank seek to explain the taking of a new note for $2,800 
by saying that the proposed agreement did not contemplate a forgiveness 
of interest accruing during the pendency of the negotiations with the 
Federal Land Bank. This interest computed by them at $414.75 was 
deducted from the Land Bank’s remittance of $5,014.75, and the re- 
mainder, $4,600 was credited on the $7,400 note, leaving a balance of 
$2,800, for which the new note was taken. The bank was at least con- 
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sistent in its error as to the import of the refinancing agreemerit for it 
thereafter brought suit upon the original note of $2,600. This suit was 
dismissed because of the terms of the agreement. Furthermore, the 
interest rate was not reduced to six per cent as the agreement required. 

There is no need to speculate as to the effect of such an ignoring of 
the agreement. Whether censurable as a defiant disregard of its terms 
or a mere misapprehension of its application is not the question before us. 
Nor need we arbitrarily designate the omission as usury merely as a 
means by which the bank may be punished for alleged bad faith. It is 
sufficient that the chancellor found that usury in fact did not exist and 
that his decree is consistent with Jones’ theory and contention that his 
corrected balance due in November, 1934, was $2,350. 

The special master made two computations. The first used the $2,800 
note as a basis, against which successive payments and renewals were 
taken into account. This resulted in a finding that there was a balance 
due of $2,040.99. The second proceeded upon the assumption that the 
true balance at the time the agreement became effective was $2,350, 
pursuant to which assumption there was a balance due of $1,917.47. 

Under the former theory, it became necessary to take into account 
certain reductions in the face of two renewal notes in the respective 
amounts of $500 and $710, required by the State Banking Department. 
Whether such amounts were written off merely to conform to the exam- 
iner’s unwillingness to accept them as solvent credits at face value in 
the bank’s statements, or whether they thereby became credits upon 
the balance owed by Jones, we need not decide. We have reached the 
conclusion that the second theory, which was adopted by the master 
and the chancellor and which was the theory contended for by Jones, is 
the correct one. We find that by taking $2,350 as the true balance and 
crediting subsequent payments by Jones first to interest due with balance 
to principal (as required by Code 1930, Section 1950), a balance larger 
than either of the amounts found by the master results. 

There being no cross-appeal by the bank attacking the lesser figure, 
we find there is no error prejudicial to the bank, and the decree of the 
chancellor, which includes also interest and fees of the master and the 
attorneys, is affirmed. 





LEGAL QUERIES AND ANSWERS 


Consideration 


Q. When the holder of a promissory note brings an action on the 
note against the maker, must the holder prove that value or considera- 
tion was given for it? 

A. No. There is a presumption that the note was issued for a 
valuable consideration. N. I. L., Sec. 24. 


Notice of Dishonor 


Q. Is an accommodation indorser entitled to notice of dishonor? 

A. Yes. Notice of dishonor must be given to an accommodation 
indorser or else such an indorser is discharged from liability. N. I. L., 
Sec. 89; Braley v. Buchanan. 21 Kans. 274. 37 B. L. J. 675. § 1012 
B. L. J. Digest. 


Overdraft 


Q. Where the holder of a check deposits it in his account in the 
bank on which it is drawn and the bank gives the holder credit for the 
amount, can the bank charge the amount back against the holder’s ac- 
count upon discovery that the check is an overdraft? 

A. No. The bank is required to know whether the check is drawn 
against sufficient funds, and the credit given cannot subsequently be 
revoked. First Nat. Bank v. Burkhardt, 100 U. 8S, 686. 31 B. L. J. 231. 
§ 1140 B. L. J. Digest. 


Presentment 


Q. Can presentment for payment be waived by a drawer or indorser ? 


A. Yes. The waiver may be expressed or it may be implied from 
some action or words of the drawer or indorser. N. I. L., Sec. 82. 


Retention of Check As Certification 


Q. Where a check is delivered to the drawee bank for payment and 
not for certification, does the retention of it by the bank for twenty- 
four hours operate as a certification ? 


A. No, First National Bank v. Talley, Tex., 285 S. W. Rep. 613. 


44 B. L. J. 249. Womack v. Durrett, Tex., 24 8, W. Rep. (2d) 463. 
47B. L. J. 424. § 260 B. L. J. Digest. 





Judicial liveniis 


Digest of Decisions on Incomplete Instruments 


The plaintiff bank sued the defendants as parties to a note for $5,500. 
Some of those sued defended on the ground that they had signed the 
note with the name of the payee and the date of payment omitted and 
that their instructions as to filling out the note had not been followed. 
It appeared that the bank purchased the note in completed form and that 
it was a holder in due course. It was held that the bank was entitled to 
recover. Norwood National Bank v. Lipscomb-Harrison Co., 8. C., 116 
S. E. Rep. 589. 40 B. L. J. 640. 


The holder of an instrument containing blanks has implied authority 
to fill them up, and when filled, the instrument is valid in the hands of a 
bona fide purchaser. Bank of Pittsburg v. Neal, 22 Howard (U. 8S.) 96. 
17 B. L. J. 194. 


The alteration of a negotiable promissory note, after delivery, by 
filling in the blanks left therein, where there is nothing on the face of 
the note to indicate such alteration, will not invalidate the note in the 
hands of a bona fide indorsee for value before maturity, and without 
notice of such change. Humphrey Hardware Co. v. Herrick, 72 Neb. 
878, 101 N. W. Rep. 1016. 22 B. L. J. 109. 


As to all purchasers for value without notice, the person to whom a 
blank note is instructed must be deemed the agent of the signer; and an 
oral agreement between such principal and agent, limiting the amount 
for which the note shall be perfected, cannot affect the rights of an 
indorsee who takes the note before maturity for value, in ignorance of 
such agreement, with a different amount written in it. Market & Fulton 
Nat. Bank v. Sargent, 85 Me. 349, 27 Atl. Rep. 192. 9B. L. J. 360. 


Where a note is signed with the amount left blank, and is given to a 
party with authority to fill in an amount not to exceed a certain sum, a 
bona fide holder may recover on the note even though the note is filled out 
for a greater amount than authorized. White-Wilson-Drew Co. v. 
Egelhoff, 96 Ark. 105, 131 S. W. Rep. 208. 27 B. L. J. 1062. 
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Defendant wrote his acceptance on a blank bill of exchange and 
entrusted it to W, who agreed not to fill it out for more than $1,000. 
W inserted $1,200 and negotiated it to a bona fide purchaser. It was 
held that defendant was liable for the amount filled in. Van Duzer v. 
Howe, 21 N. Y. 531. 17 B. L. J. 197; 27 B. L. J. 404. 


Defendant delivered a note blank as to place of payment with the 
understanding that it was to be used merely as a memorandum, not as 
a note. The place of payment was filled in and the note negotiated; 
it was held that defendant was liable. Redlich v. Doll, 54 N. Y. 234. 
27 B. L. J. 405. 


One who indorses a promissory note in blank, and intrusts it to 
another to fill it up and have it discounted for his (the indorser’s) benefit, 
is liable upon it to a bona fide holder for value, who receives it before 
maturity, in the usual course of business, from the person to whom it was 
entrusted, notwithstanding that the latter has filled it up for, and fraud- 
ulently converted it to, a purpose entirely different from that for which 
he was authorized to use it. Mechanics’ Bank v. Chardavoyne, 69 
N. J. L. 256, 55 Atl. Rep, 1080. 20 B, L. J. 831. 


Where a note is signed in blank by the maker, and the person to whom 
it is delivered fills in the blanks and negotiates the note contrary to the 
agreement between himself and the maker, the indorsee may recover in 
an action against the maker, provided he did not have actual notice of 
the facts and that his taking the instrument did not amount to bad faith. 
Cole v. Harrison, 153 N. Y. Supp. 200. 32 B. L. J. 619. 


One who intrusts his signature to another for commercial use, that 
is, to have some business obligation written over it, becomes liable upon 
a negotiable promissory note fraudulently so written by the person so 
intrusted with it, and negotiated to an innocent holder. Breckenridge v. 
Lewis, 84 Me. 349. 7B. L. J. 275. 


One desirous of raising money wrote his name on ten slips of paper 
and entrusted them to an advertising money lender. The slips were 
filled out as bills of exchange so that the signature on each stood for the 
name of an acceptor and were negotiated for a cargo of wheat. It was 
held that the party was liable as acceptor. Schultz v. Astley, 2 Bing. 
N. C. (Eng.) 544. 17B. L. J. 197. 


Alteration of a promissory note by insertion of ‘‘ten per cent interest’’ 
in blank space, thereby increasing the maker’s liability, avoids the note 
as to payee, but does not affect validity in hands of bona fide indorsee 
before maturity. Rainbolt v. Eddy, 34 Ia. 440. 6B. L. J. 279. 


Where a note for one hundred dollars is fraudulently raised by 
erasing the word ‘‘one’’ and inserting ‘‘thirteen,’’ the maker ‘is not liable, 
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even to a bona fide holder; but, where the word ‘‘thirteen’’ is written in 
a blank space in the note the maker is liable to a bona fide purchaser. 
Merritt v. Boyden, 191 Ill, 136, 60 N. E. Rep. 907. 18 B. L. J. 575. 


In an action on a trade acceptance, it appeared that the defendants’ 
acceptance was written on the instrument when certain blanks therein 
were unfilled. Subsequently, the blanks were filled in and the instrument 
was transferred to the plaintiff for value before it became due. It was 
held that the filling of the blanks was a completion rather than an altera- 
tion of the instrument, and that the plaintiff as a holder in due course 
was entitled to recover. State Bank v. Hartford, Kans., 226 Pac. Rep. 
750. 41 B. L. J. 702. 


The failure to fill in a pronoun ‘‘I’’ or ‘‘We’’ in the space provided 
therefore in a promissory note does not render the note non-negotiable. 
Securities Investment Co, v. Harrod Bros., Ky., 7 8. W. Rep. (2d) 492. 
45 B. L. J. 767. 


The delivery of an accommodation note, blank as to date, due date 
and name of payee, impliedly authorizes the receipient to fill in the 
blanks and negotiate. The fact that the blanks are filled in the presence 
of one to whom it is negotiated for value does not put him upon inquiry 
and he is entitled to recover thereon against the accommodation maker 
and indorser. Business Men’s League v. Sragow, 153 N. Y. Supp. 231. 
32 B. L. J. 762. 


Defendant indorsed his name on the backs of five blank copper plate 
promissory notes for one Galley, who afterwards filled in the amounts 
and other necessary items and discounted them. The defendant was 
held liable on his indorsements. Russell v. Langstaffe, 2 Douglas 514. 
17 B. L. J. 196; 27 B. L. J. 404. 


The last words in a printed note form were ‘‘with interest at.’’ No 
rate of interest was designated and the payee added the words and figures 
‘*10 per cent.’’ It was held that the note was void, even in the hands of 
a bona fide purchaser. Holmes v. Trumper, 22 Mich. 427. 27 B. L. J. 495. 


Where a note, blank as to the rate of interest, is filled in by the holder 
so as to bear 8 per cent interest, the same is a material alteration and the 
defense is good (in Mississippi) even against a bona fide holder for 
value. First National Bank of Commerce v. Merkel, 97 Miss. 824, 53 
So. Rep. 350. 27 B. L. J. 1061. “ 
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Investment and Finance 
Edited by Oscar Lasdon 


Post-War Prospects 

“Markets After the War,” a 
timely survey directed by S. Mor- 
ris Livingston, Chief of the Na- 
tional Economics Unit of the De- 
partment of Commerce, explores 
post-war possibilities in produc- 
tion and employment. 

Despite the comparatively 
large expansion of physical plant 
during the first World War, it is 
noted that surprisingly little over- 
capacity existed in the years im- 
mediately following the close of 
the conflict. 


And while analogies 
are subject to error, and excep- 
tions occur in the case of certain 
industries, a similar situation may 
prevail at the end of this war. 


Major wars, it is remarked, 
usually initiate rapid and exten- 
sive change and are generally fol- 
lowed by substantial increases in 
national income and production 
above the pre-war level. Accord- 
ingly, increases in the volume of 
business above the pre-war norm 
may be anticipated. 

One important effect of the war 
is emphasized. When it ends, the 
nation will be experiencing a boom 
in terms of national income and a 
depression in terms of what ci- 
vilians have been able to buy with 
that income. Quite naturally, pur- 
chases of consumers goods and 
services and ownership of durable 


goods will then be stepped up in 
line with a higher level of income 
than was ever. experienced in 
peacetime. 

If the war continues another 
year we may not see any quantity 
of new automobiles produced be- 
fore the end of 1945. By that 
time, the normal inventory of cars 
may be reduced to less than twenty 
million. And judging by past re- 
lationships, a gross_ national 
product of $165 billions would 
create a demand for almost thirty- 
two million cars on the road in 
1945. Building up to this level, 
and taking care of current re- 
placements at the same time, 
would require an output of over 
six million cars a year for about 
four years. This equals the peak 
rate reached momentarily in April, 
1937. 

Similar accumulated demand at 
the end of the war for items of 
like durability may be anticipated. 
In semidurable goods, this de- 
mand will probably be satisfied 
more quickly while, in the case of 
housing, the resulting boom might 
last for a full decade. 

Supplementing the high incomes 
at the end of this Armageddon 
will be the enormous accumulation 
of savings forced by the war. 
These savings will tend to offset 
deflationary tendencies which may 
result from reconversion diffi-.. 
culties. Ba 

Extent of accumulated purchas- 
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ing power necessarily depends on 
the length of thg conflict and on 
Federal. fiscal policies which have 
not yet been determined. How- 
ever, should the war last through 
1944, total’ savings for the three 
years of conflict might exceed 
$100 billions—as against a nor- 
mal tendency to save no more than 
half this amount. 

We can only approximate the 
amount of these accumulated sav- 
itigs which will be spent after Hit- 
ler and Hirohito are beaten. Af- 
ter all, spending of war savings 
will depend, in some measure, on 
the attractiveness of the goods 
that are offered for sale. But 
duration of the war through 1944 
should place the amount which 
may be spent somewhere between 
$40 and $60 billions. 

Not to be overlooked is the fact 
that the production of goods and 
services after the war will create 
its own market. Addition of an 
accumulation of purchasing power 
should therefore be more ample 
to assuré an aggregate demand for 
all the goéds that available man- 
power caii produce. After the 
war, the problem may be one of 
controlling a boom rather than 
preventing a depression. 


Treasury Finance 

Although the Treasury still 
needs more revenues by way of 
taxation, advices from Washing- 
ton indicate that personal and cor- 
porate income tax rates will not 


be increased this year. In this 
connection, any legislation passed 
by Congress will apply to next 
year’s earhings and will not be of 
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a retroactive nature. However, 
this same policy may not apply 
in the case of any excise taxes or 
spending levies which may be 
adopted. 


There has been a suggestion, in 
some quarters, that the principle 
of excess profits taxation should 
be applied to personal as well as 
corporate incomes, This tax would 
supplement existing levies and the 
amount of the additional tax 
would be governed by the amount 
of income reported during an 
average of pre-war years. 

Proponents of the measure 
point out that such a tax would 
fall on those best able to bear in- 
creased taxation; that it would 
avoid additional hardship to those 
in the white collar classes, whose 
incomes have not risen in propor- 
tion to the increase in the cost of 
living. 

On the other hand, it is con- 
tended that a personal excess in- 
come tax will diminish the finan- 
cial incentive of those engaged in 
industry and agriculture—fields 
which are important to the war 
effort. In rebuttal, it is main- 
tained that the principle of excess 
profits taxation has not weakened 
incentive in the corporate field, 
and that the lack of incentive 
might be overcome through mak- 
ing part of this excess personal 
levy refundable in Government 
bonds after the war. 

In the meanwhile, the Treasury 
is focusing its attention on the 
problem of selling more bonds to 
individual investors. By the end 
of this year the average family, 
according to Secretary Morgen- 
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thau, should be investing 25 per 
cent of its net income, after taxes, 
in War Bonds. Over 85 per cent 
of all current savings comes from 
those earning between $1,000 and 
$5,000 per annum, and this is 
where selling efforts must be di- 
rected. 

With respect to commercial 
bank buying, the Treasury is re- 
ported to be considering a revi- 
sion of the basis upon which in- 
stitutions are permitted to sub- 
scribe to new issues. Subscrip- 
tions are presently related to a 
percentage of capital and surplus, 
but this may be changed to a per- 
centage of total deposits. 

It is believed that such a change 
will allow a much more equitable 
distribution among banks. It is 
certainly more realistic in the case 


of institutions in war industry 
areas, where deposits have in- 
creased enormously during the past 
two years, although capital and 
surplus have remained relatively 
static. 


Public and Private Debt 


Total public and private debt 
as of December 31, 1942, was the 
highest year-end figure on record, 
according to the Survey of Cur- 
rent Businéss of the Department 
of Commerce. The new high figure 
of $224 billions was the result, of 
course, of expansion of the Fed- 
eral debt. State, local and private 
indebtedness declined; the latter, 
in fact, was $28 billions below the 
1929 peak level. 

Railroads retired 4 per cent of 
their funded debt during 1942, 
and public utility companies ef- 
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fected similar reductions. These 
industries experienced increased 
revenues at a time when funds 
could not be utilized for plant ex- 
pansion. 

Mortgage indebtedness, with the 
exception of farm mortgage obli- 
gations, showed little change in 
1942. This is attributed to the 
fact that new mortgages have 
been created in larger volume and 
have offset those retirements of 
home mortgages which have been 
taking place. 

During the period, 1929-42; 
gross corporate debt reached a 
high of $91.7 billions. This total 
may be contrasted with the $76.8 
billion amount outstanding at the 
end of 1942; $48.8 billions of the 
1942 figure was in the form of 
long-term debt, while $28 billions 
was of a short-term nature. 

Individual short-term debt, 
which rose from $16.4 billions to 
$19 billions from 1940 to 1941, 
fell sharply to $14.5 billions at 


_ the end of 1942. 


Gross public debt of State and 
local governments amounted to 
$19.6 billions at the close of 1942, 
although the net debt was but 
$15.7 billions. 


Rail Bond Retirements 

What the New York Stock Ex- 
change Bulletin calls “The Great 
Railroad Bond Migration Back to 
Issuing Carriers,” is described in 
a recent issue. The Bulletin points 
out that the pace of retirement 
in the first six months of this year 
has exceeded that of the similar 
period, 1942. The exact amount 
of total retirements is as yet un- 
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known, but on the basis of an- 
nounced purchases, calls and ten- 
ders, it is estimated that it is run- 
ning far ahead of last year. 

According to the Bureau of 
Railway Economics, over $428 
millions of rail obligations—com- 
prising long-term debt, short-term 
loans, equipment obligations, etc. 
—were paid off in 1942. The rea- 
sonable expectation is that this 
year’s aggregate will be larger. 

Incentive for such purchases, 
exclusive of normal corporate de- 
sire to clean up debt structures, 
has been furnished by the Revenue 
Act of 1942. Provisions of the 
Act paved the way for accelerat- 
ed debt reductions in two respects. 
First, it permitted carriers to re- 
tire bonds in the open market with- 
out the difference between pur- 
chase price and par being con- 
sidered a taxable profit. Secondly, 
assuming the carrier was subject 
to an excess profits tax, retirement 
of debt up to an amount equal to 
25 per cent of its excess profits 
taxes would involve additional tax 
savings; these savings would be 
equal to 10 per cent of its ex- 
cess profits taxes or to 40 per 
cent of its debt reduction, the 
lower figure prevailing. Although 
these provisions applied to last 
year’s profits, it is assumed that 
they will be retained in this year’s 
revenue bill. 


Here is what some of the larger 
systems have been doing. The 
Atchison, Topeka & Santa Fe has 
called for retirement on Septem- 
ber 1, $28 million of its California- 
Arizona divisonal 414s, 1962. 
Through open market purchases 
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and tender operations, the Great 
Northern Railway has acquired 
over $21 million of its 1946 ma- 
turities. An additional $18 million 
of these near-term issues was 
called for redemption on July 1. 

New York Central called for 
payment on July 1, approximately 
$26 million of its 334s, 1946. As 
of the same date, the Louisville 
& Nashville called $5 million of 
its 314s, 1950. The Baltimore 
& Ohio, through tender operations, 
has retired roughly $40 million 
of debt so far this year; this com- 
pares with over $29 million of 
bonds retired through the same 
process in the last half of 1942. 

In addition to these publicized 
operations, The Bulletin notes 
that millions of dollars of rail 
bonds are being quietly “recap- 
tured” by the issuers without pub- 
licity. It is observed that pur- 
chase activities on the auction 
market of the Exchange are sup- 
plementary to acquisitions made 
in over-the-counter markets, along 
with negotiated purchases from 
institutional and private holders, 
and amounts received through ten- 
ders. 

As to carrier policy in retire- 
ment of debt, the Bulletin observes 
that two philosophies are at work 
in the field of “reversed railroad 
finance.” One philosophy applies 
itself to purchase of those issues 
selling at relatively low prices, ir- 
respective of maturity dates— 
the feeling being that the money 
goes further this way, and that 
reduction of par value of debt 
and fixed charges should be under- 
taken most rapidly. On the other 
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hand, some rail managements con- 
centrate on near-term maturities, 
believing that the resulting im- 
provement in credit will permit 
an easier refunding or liquidation 
of the remainder outstanding. 


German War Economy 


The involved state of the Ger- 
man war economy was recently 
disclosed by H. W. Singer, in a 
paper presented before the Man- 
chester Statistical Society of 
Great Britain. 

To get merchandise or goods, 
German citizens are confronted 
with many problems. Gone are 
the days when only money was 
needed to make a purchase. Gone 
also are the days when money 
plus ration coupons were needed 
to make a purchase. Today, a 
purchase can be made only 
through the use of three different 
kinds of “money”—real money, 


coupon points, and what is more. 


important, a purchase permit. 

In other words, now needed is 
a coupon to obtain the coupon 
that must be presented to use with 
the money which is used to buy 
the goods. This procedure applies 
whether a suit of clothes is in- 
volved or material for business 
operations. 

What we have here is the insu- 
lation of money from the turnover 
of goods. Accordingly, although 
all the symptoms of inflation are 
present in Germany, this is the 
reason why the inflation in the cir- 
culation of money has not result- 
ed in a corresponding inflation of 
purchasing power. Mr. Singer 
believes that this demonetization 
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of money constitutes a grave weak- 
ness in the German economic struc- 
ture. It has encouraged a return 
to internal barter and it has un- 
dermined the incentive towards in- 
creased output. Only recently, 
piece-work bonuses on wages had 
to be revised downwards. This was 
done to reduce earnings to a level 
where extra earnings were still in 
spendable money. Naturally, such 
a measure provoked the antagon- 
ism of the workers. 

The standard of consumption, 
Mr. Singer observed, was barely 
half the per capita consumption 
in Britain. And because Germany 
has reduced consumption so much, 
she has been forced to introduce 
this complex system of differential 
rationing and demonetization of 
money. This is evidence of econo- 
mic ruthlessness over-reaching it- 
self. 


Advertising and Public 
Relations 


Conservation of Trusts 

Under a heading reading “Con- 
servation is more difficult than 
creation,” the State-Planters 
Bank and Trust Company, Rich- 
mond, Va., recently ran an effec- 
tive newspaper ad emphasizing the 
value of the Living Trust. Text 
read: 

“There recently came to our 
attention a list of securities rep- 
resenting the lifetime accumula- 
tio of a hard-working, thrifty 
American. The list impressed us 
because it was so typical of what 
happens to a man’s investments 
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when he is engrossed in his busi- 
ness or job. 

“The original amount invested 
over a period of years approxi- 
mated $50,000. When brought 
to our attention the list was com- 
posed of stocks and bonds repre- 
senting 21 different commercial 
enterprises. Of these, eight were 
not listed or quoted on any ex- 
change; five were listed on minor 
exchanges and rarely ever quoted 
outside of New York newspapers. 
Only eight were listed on the New 
York and Curb Exchanges, where 
quotations are readily available. 

“How could a busy man pos- 
sibly follow the operations of 21 
commercial enterprises? How 
could he gather data necessary to 
inform himself of the effect rapidly 
changing conditions are having on 
his investments? How could he 
even follow market fluctuations of 
his unlisted stocks and bonds? He 
couldn’t, and he didn’t, and _ his 
securities suffered accordingly. 


“A logical and economical way 
for busy people with property to 


safeguard their investment is 
available through a Living Trust. 
During these times, particularly, 
a well trained staff of experienced 
Trust men, giving full time to 
property management, can be of 
inestimable value. 

“An increasing number of men 
and women are using the Living 
Trust to help them now and are 
appointing State-Planters as 
executor under their wills to serve 
their families later. A few minutes 
with one of our Trust Officers will 
give you a surprising picture of 
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the practical aspects of these ser- 


vices.” 
e 


Current Conditions in 
Canada 


Discussing conditions in Cana- 
da, the Monthly Letter of the 
Canadian Bank of Commerce, To- 
ronto, says: 


“A slight gain in manufactur- 
ing is recorded by our index of 
industrial activity, which rose 
from 210 at mid-May to 211 at 
mid-June (1937 equals 100), 
while the percentages of factory 
capacity utilized fell from 129 to 
128. A number of offsetting fac- 
tors, including labour disputes and 
changes in production schedules, 
slowed the tempo of activity in a 
number of categories. 

“The food and clothing groups 
as a whole were unchanged and 
the variation within these groups 
was mainly seasonal. Slightly 
greater activity was evident in 
saw-milling and some of the 
woodworking industries, mostly on 
Government account. The offset- 
ting factors noted above account- 
ed for the relatively small increase 
in the iron and steel trades. 

“Our index is now 21 per cent 
above the level of a year ago, com- 
pared with an increase of 27 per 
cent between April 1942 and 
1943.” 

In a half-yearly review of Ca- 
nadian business conditions the 
Letter says in part. 

“Production in Canada rose to 
an unprecedented height during 
the past six months, increasing 





THE BANKING LAW JOURNAL 


more than 15 per cent over the 


corresponding period of 1942. 


This expansion occurred under 
some heavy handicaps notably, 
ever-widening labour shortages 
and the most severe weather in 
many years, the effects of which 
curtailed activity from time to 
time in various important fields— 
mining, forestry and transporta- 
tion, as well latterly as agricul- 
ture. But these restrictive in- 
fluences were over-balanced by a 
large flow of processed agricul- 
tural products from stocks ac- 
quired in the last few years, par- 
ticularly from the bumper crops 
of 1942, and by a vast output of 
war material from Canada’s new 
armament industry, partly built 
since 1940 and only recently ap- 
proaching full-scale operation. It 
should be noted that while about 
900,000 people have recently been 
employed in war production, la- 
bour shortages have prevented in- 
dustry from working at full ca- 
pacity. Yet the new armament 
industry, and its complementary 
units of civilian plants converted 
to war purposes, has a most im- 
pressive record. The total value 
of all material produced and de- 
livered since the outbreak of war 
has been officially announced re- 
cently as over $4,500,000,000 . . . 

“We estimate that about 55 per 
cent of all national production is 
now required for war purposes, 
but the proportions of domestic 
construction materials, industrial 
goods and foods show quite 
marked changes since the analysis 
made in the February issue of this 
Letter. ‘Then, it was estimated 


597 


that war requirements accounted 
for at least one-fifth of the coun- 
try’s food supply, three-quarters 
of its minerals (including gold), 
80 per cent of its construction ma- 
terials and over half of its indus- 
trial production. The Govern- 
men’s programme for new plant 
and extensions is not much more 
than half as large as that of last 
year, which means a proportion- 
ate reduction in supplies for do- 
mestic construction, although the 
needs of our Allies for timber 
products are as great as ever. 
Nearly 70 per cent of industrial 
goods and about 25 per cent of 
the foods are now for war needs.” 


Bank Statements 


Manufacturers Trust Company 


The statement of condition of 
Manufacturers Trust Company, 
New York, as of June 30, 1943, 
shows deposits of $1,416,802,430 
and resources of $1,517,315,839. 
Resources are reported in excess 
of one and one half billion dollars 
for the first time. These figures 
compare with deposits of $1,344,- 
604,197 and resources of $1,443,- 
510,368 shown on March 31, 
1948, On December 31, 1942, 
the respective figures were $1,- 
322,420,807 and $1,419,495,474. 

Cash and Due from Banks is 
listed at $330,842,294 as against 
$375,714,378 shown on March 31, 
1943 and $370,862,493 shown six 
months ago. United States Gov- 
ernment Securities stands at 
$805,566,229; three months ago 
it was $676,984,890 and six 
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months ago it was $635,564,410. 
Loans, Bills Purchased and Bank- 
ers’ Acceptances is now $276,254,- 
774 which compares with $279,- 
375,885 on March 31, 1943 and 
$300,378,843 on December 31 
last year. 

Preferred Stock is shown as 
$8,307,640, Common as $32,998,- 
440 and Surplus and Undivided 
Profits at $46,255,896. 

Net Operating Earnings for the 
six months ending June 30, 1943, 
after amortization, taxes, etc., as 
well as dividends on preferred 
stock, was $3,577,591, or $2.17 
a share on the common stock. Of 
this amount $1,649,919 was paid 
in dividends on common stock, 
$113,644 was used to write down 
‘Banking Houses and $1,814,028 
was credited to Undivided Profits. 


During the first six months 14,- 
595 shares of preferred stock were 
retired which had the effect of re- 
ducing preferred stock account 
$291,900 and undivided profits 
account $458,100. 


Chase National 

The statement of the Chase 
National Bank, New York, for 
June 30, 1943 was made public 
July 2nd. -The deposits of the 
bank on that date were $4,193,- 
352,000, which compares with $4,- 
203,291,000 on March 31, 1943 
and $3,595,451,000 on June 30, 
1942. 

Total resources amounted to 
$4,482,606,000 compared with 
$4482,656,000 on March 31st 
and $3,869,464,000 a year ago; 
cash in the bank’s. vaults and on 
deposit with the Federal Reserve 
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Bank and other banks, $943,768,- 
000 compared with $1,025,488,- 
000 and $1,137,399,000 on the 
respective dates; investments in 
United States Government securi- 
ties $2,548,664,000 compared with 
$2,403,236,000 and $1,573,405,- 
000; loans and discounts, $717,- 
909,000 compared with $727,477-- 
000 and $822,753,000. 

On June 30, 1943, the capital 
of the bank was $100,270,000 and 
the surplus $100,270,000, both 
amounts unchanged. 

The undivided profits on June 
30, 1943, after deducting $5,180,- 
000 from that account for a semi- 
annual dividend payable August 
2nd, amounted to $49,842,000 
compared with $49,353,000 on 
March 31, 1943, and $40,800,000 
on June 30, 1942. 

The net earnings of the bank 
for the first six months of 1943 
were $1.35 per share, including 
net profits on securities amount- 
ing to 387 cents per share. 
In the corresponding period of 
1942, net earnings were 76 cents 
per share, including net profits on 
securities of 16 cents per share. 


Books for Bankers 


Tue Lecacy or Nazism. By 
Frank Munk. New York: Mac- 
millan, 1943. Pp. 288. $2.50. 

Dr. Munx claims that there will 

be no reconstruction, but a new 

construction after the war. Al- 

ready, he says, we are facing a 

European economy utterly dif- 

ferent from the one of 1939. The 

present book is a realistic, down- 
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to-earth analysis of the clash of 
two economic systems: a capitalis- 
tic welfare economy which has 
grown very different from one of 
pure competition, and the total 
system which absorbed and trans- 
formed it. The economic and so- 
cial consequences of totalitarian- 
ism are discussed. 


Reissuep Notes on BILts anp 
Nores. By Zechariah Chafee, 
Jr., Langdell Professor of Law, 
Harvard University. Pub- 
lished by Zechariah Chafee, Jr., 
Langdell Hall, Cambridge 38, 
Mass. $3.00. 


Tuts book of over three hun- 
dred pages is a collection of 
studies during twenty-five years on 
difficult problems in the Law of 
Negotiable instruments. It in- 
cludes all the author’s writing on 
this subject which is not contained 
in the current edition of Bran- 
nan’s Annotated Negotiable In- 
struments Law. The opening 
pages reprint articles in the Har- 
vard Law Review and Columbia 
Law Review on overdue paper, ac- 
celeration provisions in time 
paper, the reacquisition of a nego- 


tiable instrument by prior parties, | 


etc. The last part of the book 
includes a large amount of 
hitherto unpublished material, 
consisting of seventeen “curbstone 
opinions.” Each of these com- 
prises the author’s correspond- 
ence with a lawyer about some 
troublesome case in negotiable in- 
struments on which the latter was 
engaged. Among the problems 
thus discussed are: When a check 
signed by two officers of a cor- 
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poration is payable to a fictitious 
payee and the fiction is known 
to only one of the officers, is the 
endorsement of the fictitious 
payee’s name by the swindler a 
forgery, so that the bank on which 
the check is drawn cannot charge 
the depositor’s account? If a bank 
mistakenly pays a forged check 
and the recipient repays the money 
to the bank, can he get it back 
from the bank? If a bank pays 
a check which has been wrong- 
fully altered by the addition of a 
second payee and the depositor 
delays in notifying the bank of 
this alteration, is the bank liable 
to repay the amount of the check 
to the depositor? If a bank re- 
fuses to certify a check, is this dis- 
honor so that the holder of the 
check can recover from the drawer 
without presenting the check to 
the bank for payment? 

The various problems are made 
readily accessible by an index to 
passages dealing with particular 
sections of the Negotiable Instru- 
ments Law. 


Pvusuic Trusreresuip. By Norman 
Stewart Heaney. Baltimore, 


Md.: Johns Hopkins 

1942. Pp. 130. $1.50. 
THERE exists in England today 
the office of Public Trustee, a gov- 
ernment department established 
by statute in 1906 and in con- 
tinuous operation since January 
1, 1908. The Public Trustee, who 
is appointed by the Lord Chancel- 
lor, may act as executor, adminis- 
trator or trustee, in much the 
same manner as an American trust 
company. This volume is devoted 


Press. 
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to a study of this institution. 
Chapter heads include: Origin and 
extent ; the experience of New Zea- 
land; acceptance of the idea in 
England; the English Public 
Trustee; types and volume of 
business; the English Public 
Trustee; management of trusts; 
the case for public trusteeship. 


Anniversaries 
First National of Chicago 
Has 80th 

On July 1 the First National 
Bank of Chicago became eighty 
‘years old. The bank’s initial 
capital was $100,000, with $1,- 
000,000 fixed as a maximum, when 
it opened its doors for business on 
July 1, 1863. Its first quarterly 
statement, published September 
30, 1863, showed total resources 
of $481,848.55. 

Within less than ten years after 
the opening of the bank, it went 
through the baptism of the great 
Chicago fire. The flames swept 
over the entire bank structure, 
but its walls were left standing and 
a portion of the interior was un- 
harmed. The safes and vaults 
withstood the heat of the fire, and 

*not a security or paper of value 
was destroyed, and all the books 
were intact. Temporary quarters 
were found, and within ten days 
business was going on as usual. 
The old building was restored, and 
within three months was ready for 
occupancy. While the total loss 
sustained did not exceed $250,000, 
it was a matter of consequence to 
the young institution. 
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By the end of December, 1872, 
the First National Bank had total 
resources of over $4,900,000. Its 
financial condition was excellent 
at the opening of the next year, 
which gave the bank its first real 
test in a money panic. It passed 
through those strenuous days 
meeting all of the demands of its 
depositors. Through a period of 
great stress, it fulfilled every obli- 
gation. After the crisis had been 
successfully weathered, its pres- 
tige was so greatly enhanced that 
it was recognized as one of the 
foremost banks of the middle west. 
Despite the fire and the depres- 
sion, the bank continued to grow, 
and its balance sheet on Decem- 
ber 26, 1873, showed total re- 
sources of $5,854,000. 

Under the National Bank Act 
no provision was made for the re- 
newal of charters, and in April 
of 1882 it became necessary to se- 
cure a new charter, number 2670, 
though the bank continued in 
effect as the same institution. This 
continuity was later recognized by 
the Comptroller of the Currency, 
and Number Eight in the National 
Banking System reassigned to the 
bank. The bank at this 
moved from State and Washing- 
ton streets to its new building at 
Dearborn and Monroe. This has 
since been the location of the bank, 
though a little more than twenty 
years’ growth made the first build- 
ing inadequate and a new structure 
was erected, eventually occupying 
the frontage from Dearborn to 
Clark—321 feet—with entrances 
from both streets. 


time 
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The capital, which had remained 
at $1,000,000 until the issuance 
of the new charter, was gradually 
enlarged. In May, 1882, the di- 
rectors voted to increase the 
amount to three million dollars; 
in 1900 the capital was increased 
to five million, and two years later 
was made eight million, in 1910 
ten million, in 1920 twelve and 
one-half million, in 1926 fifteen 
million, in 1929 twenty-five million, 
and in 1936 thirty million dollars. 
In 1934, in common with many 
other leading banks throughout 
the country, the bank sold to the 
Reconstruction Finance Corpora- 
tion twenty-five million dollars of 
preferred stock, all of which was 
retired by July, 1936. The sur- 
plus fund was increased at various 
times, and now is $50,000,000. 

Three banks have merged with 
the First National:—the Union 
National in 1900, the Metropoli- 
tan National in 1902, and the 
Union Trust Company in 1929. 
In 1933, the business of its affili- 
ate, the First Union Trust & Sav- 
ings Bank, which conducted all of 
the investment, trust, real estate 
loan, and savings business, was 
absorbed. Its organization in 
1903 was prompted by certain 
advantages accruing to state 
banks due to restriction under the 
national banking laws. The First 
National also assumed the deposit 
liabilities of the Foreman-State 
National Bank and its state-chart- 
ered affiliate in June, 1931, under 
an agreement with Clearing House 
members and some of the principal 
shareholders of the liquidating 
banks. 


‘We Must Know 
Foreign Languages 


1. To do business with South 
America 

2. To improve relations with 
our Allies 

3. To prepare for peace- 
time reconstruction 


America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 
language at Berlitz. 


For 64 years Berlitz has never failed! 


BERLIT SCHOOL OF 


LANGUAGES 

630 Fifth Ave. 

International Bldg., Rockefeller Center 

BrookiyNn 6 

AKRON 

BALTIMORE Baltimore Life Building 

140 Newbury St. 

.. 30 North Michigan Avenue 

Leader Building 

. David Whitney Building 

628 Nicollet Avenue 

790 Broad St. 

.. 226 S. 15th Street 

Grant Building 

209 Post Street 


CLEVELAND . 
DetRoIT 
MINNEAPOLIs . 
NEWARK 
PHILADELPHIA .... 
PITTSBURG 

San Francisco 
WASHINGTON 


Three major factors have con- 
tributed to the growth of The 
First National Bank of Chicago: 
—Strong management, public con- 
fidence, and the city’s develop- 
ment, each a complement to the 
others. 

The bank has continued un- 
changed in name and character, 
and has been fortunate indeed in 
The record 


each a 


its chief executives. 
shows four’ chairmen, 
banker of forty years’ experience. 
The seven presidents have had an 
average of more than a decade in 
the office and a quarter of a cen- 
tury as officers of the bank. Each, 
except the first, who was a banker 
of distinction when the First Na- 
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tional was organized, served under 
his immediate predecessor as 
senior vice-president. The bank 
has been proud of the espirit de 
corps of its employees, many of 
whom have spent their business 
lives in the service of the institu- 
tion. At this writing 385 mem- 
bers of the bank’s staff are in the 
armed forces. To a large extent 
the bank has trained its own staff, 
and it has been a typical institu- 
tion of this country, since it has 
afforded men the possibility of 
rising to the highest positions. 
Thus, the bank has continued a 
homogeneous institution with grad- 
ual, almost imperceptible, changes 
in management and personnel. 

The bank’s clientele, too, is re- 
markable in its constancy. Several 
of the bank’s present accounts 
have been on the books since the 
bank was organized. Many names 
well known in Chicago are on the 
half-century roster, while there 
are thousands who have called the 
First National their bank for 
many decades. 

The bank has progressed stead- 
ily through periods of prosperity, 
and met adequately periods of ad- 
versity. In the eighty years since 
it opened in 1863, the First Na- 
tional Bank has increased its total 
resources form a few hundred 
thousand dollars to a total of over 
one and three-quarter billion dol- 
lars. The official staff is headed 
by Edward E. Brown, president ; 
Bentley G. McCloud, R. Frank 
Newhall (also cashier), James B. 
Forgan, Harold V. Amberg, Roy 
C. Osgood, and Irvin L. Porter, 
vice-presidents. 
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F.A.A. to Meet in October 


Adopting the descriptive 
phrase, “Collective Thinking for 
Individual Action,” the Financial 
Advertisers Association will hold 
its 28th annual convention at the 
Edgewater Beach Hotel, Chicago, 
on October 19, 20, and 21. The 
convention in 1942 was held en- 
tirely by mail. The Board of Di- 
rectors of the Association has 
scheduled this year’s shortened 
war advertising conference of two 
full days from noon on the 19th 
to noon on the 21st. 

General Chairman of the con- 
vention is Lewis F. Gordon, Ist 
vice president of the Association 
and vice president of the Citizens 
& Southern National Bank, Atlan- 
ta,Ga. Chairman of the Program 
Committee is Robert Lindquist, 
Advertising and publicity, man- 
ager of the American National 
Bank & Trust Co., Chicago, and a 
Director of the F. A. A. 

“Business every minute” will be 
the watchword of the convention 
said L. E. Townsend, President, 
in announcing the decision of the 
Board of Directors of the Associa- 
tion. Details of the program will 
be announced later. 


Personal 


Harold V. Amberg 

Harold V. Amberg, vice-presi- 
dent of the First National Bank 
of Chicago, is the candidate of the 
Illinois bankers for vice-president 
of the American Bankers Associa- 
tion. This action was taken at 
a meeting of the Council of Ad- 
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ministration of the Illinois Bank- 
ers Association in spite of Mr. 
Amberg’s refusal to project him- 
self as a candiate or to make any 
compaign for the office. 


Charles C. Clough 

Charles C. Clough, comptroller 
of the Manufacturers Trust Com- 
pany, New York, has been elected 
a director of the Security Bank- 
note Company of Philadelphia. 


Edward A. Wayne 

Edward A. Wayne of Raleigh, 
N. C., secretary of the North 
Carolina Bankers Association, has 
been elected a vice-president of the 
Federal Reserve Bank of Rich- 
mond. 


Ruth Miller 

Ruth Miller, librarian, Central 
Hanover Bank and Trust Com- 
pany, New York, has been elected 
chairman of the Fnancial Group 
of the Special Libraries Associa- 
tion, succeeding Mary P. McLean, 
librarian of the American Bankers 
Association. 


Benson Ford 

Benson Ford has been elected 
a director of the Manufacturers 
National Bank of Detroit succeed- 
ing his father, the late Edsel B. 
Ford. He is now in active service 
as a lieutenant in the United 
States Army. 


J. M. Kessler 

J. M. Kessler has been advanced 
from cashier to president of the 
National Bank of Blacksburg, Va. 


Graham H. Anthony 
Graham H. Anthony, president 
of Veeder-Root, Inc., of Hartford, 
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Conn., has been elceted a trustee 
of The New York Trust Company. 
A graduate of the University of 
North Carolina, Mr. Anthony has 
been chief executive of Veeder- 
Root, Inc., since 1932. 


William J. Murray, Jr. 

William J. Murray, Jr., presi- 
dent and director of McKesson & 
Robbins, Inc., has been elected a 
member of the board of directors 
of the Bank of the 
Company, New York. 


Manhattan 


Harvey D. Gibson 

Harvey D. Gibson, president 
of the Manufacturers Trust Com- 
pany, New York, is back in Eng- 
land again after spending five 
weeks in the United States. Mr. 
Gibson is American Red Cross 
Commissioner to Great Britain. 


Harold G. Hudson 

Harold G. Hudson, vice-presi- 
dent of the Clinton County Na- 
tional Bank and ‘Trust Company, 
Wilmington, Ohio, has been elect- 
ed chairman of the Council of Ad- 
ministration of the Ohio Bankers 
Association. 


Frank N. Belgrano, Jr. 

Frank N. Belgrano, Jr., has 
been elected president of the Cen- 
tral National Bank of Oakland, 
Calif., in succession to Carl F. 
Wente, who has been appointed 
senior vice-president of the Bank 
of America. 


Edward A. Bullard 
Edward A. Bullard has been 
elected treasurer of the State 


Street Trust Company, Boston. 
He has been with the bank 
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since 1929 and is now in 
charge of Ration Banking ac- 
counts and assistant to the vice- 
president in charge of personnel 
and operations. 


Carl F. Wente 

Carl F. Wente has been ap- 
pointed senior vice-president of 
the Bank of America, according 
to L. M. Giannini, president of 
the bank. He will work closely 
with President Giannini in direct- 
ing the affairs of the institution. 


Banking by Mail 

In an advertisement headed 
“Banking by Mail is like owning 
Aladdin’s Lamp” the Valley Na- 
tional Bank, Phoenix, Arizona, 
shows the advantages of that ser- 
vice under wartime conditions. 
Text reads: 

“You remember the fairy tale 

about Aladdin and his wonderful 
lamp? 
_ “Aladdin never had to exert 
any effort for the things he wanted 
done. He simply rubbed the lamp 
and presto! a geni appeared to 
carry out his slightest wish. 

“Valley National Bank-by-Mail 
Service is a Financial Aladdin’s 
lamp. It permits you to take 
care of your financial affairs with- 
out exerting any effort: 

“You can have a checking or 
savings account, pay bills, buy 
War Bonds, and even obtain a 
Personal Loan entirely by mail— 
at your convenience—at any time 
of the day or night. 

“If you want to save time, 
trouble, and tires, write or tele- 
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phone for complete information 
about Valley National Bank-by- 
Mail Service.” 


Agency Service in War 

The Marshall & Ilsley Bank, 
Milwaukee, has been featuring its 
service to men called into active 
war service in managing their per- 
sonal affairs while absent on duty. 
A recent ad is headed “Have you 
time for your own affairs?” Text 
reads: . 

“Tf duty calls you away, or the 
pressure of work at home leaves 
little time for looking after your 
investments . . . remember the 
Marshall & Isley Bank is ready to 
act as your financial agent. 

“When you appoint this Bank 
as your agent, taxes and tax re- 
turns, insurance premiums, and 
other regularly occurring obliga- 
tions are promptly cared for. 
Your property is serviced, your 
income from investments and other 
sources is collected and disbursed 
as you direct. Our: experienced 
trust organization manages your 
interests in accordance. with your 
instructions. 

“The scope of this service can 
be as limited or as broad as you 
desire; the cost is moderate. We 
shall be glad to consult with you, 
without charge, regarding your 
needs.” 


Get Ready for Winter 

The financing of home installa- 
tions to conserve heat next winter 
is featured in a recent advertise- 





ment of the State-Planters Bank 
& Trust Company, Richmond, Va. 
The ad is illustrated with a photo- 
graph of one of last winter’s 
storms and the heading reads: 
“Remember last winter?” Text 
reads: 

“Get ready for next winter now 
by insulating your home, install- 
ing storm doors and windows, by 
weather stripping and by convert- 
ing from oil to other fuel. These 
‘winter-proofing’ improvements 
can be financed with a State- 
Planters loan. No down payment ; 
36 months to pay; monthly pay- 
ments can be as small as $5.00; 
first monthly installment may be 
deferred to November I, 1943. No 
endorsers, co-makers or collateral 
necessary. Don’t wait! Act now!” 


Personnel 


Security for Bank Employes 

The prestige that goes with 
“working in a bank” which for- 
merly made bank employees con- 
tent with modest salaries and slow 
promotions is losing its appeal, 
Harold J. Marshall, Secretary of 
the New York State Bankers As- 
sociation, said at the annual meet- 
ing of the Southern Secretaries 
Conference of State Bankers As- 
sociations. He declared that “un- 
less banks, and other lines of busi- 
ness too, start now to plan for the 
security of employees and their 
families they will find themselves 
paying in taxes for government- 
disbursed security of a type that 
will make ‘every man a king’ seem 
parsimonious. 
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“For many years, bank workers 
have been content to accept com- 
paratively low salaries and long 
hours in exchange for continuous 
yearly employment, six days a 
week, fifty-two weeks a year,” Mr. 
Marshall said. “But today fac- 
tors cast doubt upon banking’s 
ability to continue to hold em- 
ployees on this basis. The first 
is that subsidized old age and un- 
employment plans have radically 
changed the concept of what con- 
stitutes security. The second is 
that most bank employees on ar- 
riving at retirement age nowadays 
are finding their savings pitifully 
small.” 

As a remedial measure Marshall 
suggested that every bank should, 
as soon as possible, institute a 
pension and retirement fund to 
provide benefits for old age, dis- 
ability and death of employees. 

As an example of this type of 
planning, Mr. Marshall cited the 
New York State Bankers Retire- 
ment system, a self-administered 
trust with a membership of 71 
banks, organized in 1939. 

“A recent survey of employment 
in the banks of New York State,” 
Mr. Marshall said, “clearly re- 
flected the morale building value 
of a retirement plan. The sur- 
vey, which covered 718 commer- 
cial banks showed that 71 mem- 
bers of the retirement system 
actually had a 1942 turnover 
aside from the employees in the 
armed services, which was 51 per 
cent lower than that in the rest of 
the state. 

“During the last few years, pub- 
lic opinion on retirement provi- 





606 


sions has undergone a radical 
change,” Mr. Marshall said. “A 
pension fund is no longer thought 
of in the light of charitable outlay 
but rather as form of deferred 
compensation which works out to 
the advantage of both employer 
and employee. 

“Just as the right of franchise, 
religious freedom, and freedom of 
expression and thought have be- 
come part of each individual’s 
heritage, so, too, is the idea be- 
coming firmly established that se- 
curity in old age is the right of 
everyone. Bankers who plan now 
for the old age of their employees, 
and who do so by a system where- 
inunder the employee helps build 
his own future, therefore, are an- 
ticipating this trend and are help- 
ing to assure banking of continued 


high standards of personnel.” 


Consumer Debt 

The Cleveland Trust Company 
Business Bulletin dated July 15, 
which is edited by Brig. General 
Leonard P. Ayres, vice-president 
of the bank, comments as follows 
on the present consumer debt situ- 
ation: 

“Consumer debt is now declin- 
ing while national income is rising. 
This is unusual, for ordinary con- 
sumer debt increases while nation- 
al income is advancing, and de- 
creases when national income is 
falling. Consumer debt consists 
of obligations resulting from in- 
stallment purchases, and of charge 
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accounts at stores. Under normal 
conditions the increase in such 
debts contribute to national in- 
come because they operate to en- 
large the demand for new goods 
such as automobiles and household 
equipment and furnishings. In 
wartime such new goods are not 
available in large quantities and 
so the debts, instead of increasing. 
are paid down. ... 

“As would be expected the 
largest single item in the decrease 
in consumer debt ‘s that resulting 
from the paying off of install- 
ments originating from the pur- 
chase of automobiles. That debt, 
which amounted to about two and 
one-third billions in 1941, is now 
about 90 percent paid down. The 
next largest proportionate de- 
crease among the installment debts 
is that incurred for household ap- 
pliances, which is now about 77 
per cent paid off. Installment 
debts for jewelry and for miscel- 
laneous retail purchases have been . 
about 58 per cent extinguished, 
and those for furniture have been 
decreased by 50 per cent. 

“Smallest among the impor- 
tant decreases in consumer debt 
are those consisting of personal 
charge accounts at stores. They 
have declined by ‘25 per cent. 
The paying down of consumer 
debt is a desirable development. 
It exerts an anti-inflationary in- 
fluence. The present decrease in 
these debts will create increased 
potential purchasing power which 
will be available for use when 
peace returns.” 





IF YOURE MAKING MORE MONEY 


HIS YEAR AMERICANS are going 
to make— minus taxes—125 billion 
dollars. 


But this year, we are going to have 
only 80 billion dollars’ worth of goods to 
spend this on. 


That leaves 45 billion dollars’ worth of 
money burning in our jeans. 


If we all took our share of this 45 bil- 
lion dollars (which averages approxi- 
mately $330 per person) and hustled out 
to buy all we could with it, we would bid 
the prices of things up and up and up. 
Instead of paying $10 for a dress we’re 
going to pay $15. Instead of $5 for a pair 
of shoes we’re going to pay $8. Result: 

U. S. workers—whether they’re labor- 
ers or white-collar workers—will ask the 
boss for more money. Then farmers and 
business men who feel the pinch are going 
to ask more money for their goods. 


And prices will go still higher. 


KEEP PRICES DOWN! 


This is what is known as Inflation. 
However... 


If, instead of trying to buy everything 
in sight, we buy only what we absolutely 
need and do some other things that aren’t 
fun, we will come out all right. 


If, for instance, we put this money into 
(1) Taxes; (2) War Bonds; (3) Paying 
off old debts; (4) Life Insurance; and (5) 
The Bank, we don’t bid up the prices of 
goods at all. And if besides doing this we 
(6) refuse to pay more than the ceiling 
prices; and (7) ask no more for what we 
have to sell—no more in wages, no more 
for goods—prices stay where they are now. 

Let’s keep ’em down! We can’t let the 
money that’s burning a hole in our pock- 
ets start setting the country on fire. 

* * * 
This advertisement, prepared by the War Adver- 
tising Council, is contributed by this magazine 
in co-operation with the Magazine Publishers 
of America. 


Useitup Wear it out 


Make it do Ordo without 





THE EXECUTIVE WhO STOPS TO THINK . 


ee. 
. 


Knows that «10% for War Bonds isn’t enough these days” 


Workers’ Living Costs going u>.. 
Income and Victory Tax now deducted at 


. and 


source for thousands of workers... 

Check! You're perfectly right . . . but all 
these burdens are more than balanced by 
much higher FAMILY INCOMES for most 
of your workers! 

Millions of new workers have entered the 
picture. Millions of women who never 
worked before. Millions of others who 
never began to earn what they are getting 
today! 

A 10% Pay-Roll Allotment for War Bonds 
from the wages of the family bread-winner 
is one thing—a 10% Pay-Roll Allotment from 
each of several workers in the same family is 
quite another matter! Why, in many such 


This space is a contribution to 
America’s all-out war effort by 
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cases, it could well be jacked up to 30%— 
50% or even more of the family’s new money! 

That’s why the Treasury Department now 
urges you to revise your War Bond thinking 
—and your War Bond selling—on the basis 
of family incomes. The current War Bond 
campaign is built around the family unit— 
and labor-management sales programs 
should be revised accordingly. For details 
get in touch with your local War Savings 
Staff which will supply you with all neces- 
sary material for the proper presentation of 
the new plan. 

Last year's bonds got us started—this 
year’s bonds are to win! So let's all raise our 
sights, and get going. If we all pull to- 
gether, we'll put it over with a bang! 


you’ve done your bit 


---now do your best! 
eR Te RE RR * 





